Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




0^^ > ^^' J' ''/' 






n 



/' Sc^D • C 2<i .<( . /^A^ 



Mj. h 



CPW. ScOtl. 
610 




TREATISE 



OK THK 



DEED OF ENTAIL, 

EMBBACING, 

COMMENTAEIES 

ON THE AMENDMENT ACT OF 1848, AND PRIOR 
ACTS ON THE SUBJECT OF 

ENTAILS. 

M'lTH 

AN APPENDIX, 

CONTAINING THE ACTS, FORMS OF THE DEED, &c. 



. BY ALEXANDER DUFF, 

TfRITBB TO TH£ SIGNET, 

AUTHOR OF "A TREATISE ON FEUDAL CONVEYANCING;" "COMMENTARIES 

ON THE RECENT STATUTES RBLATIYB TO CONVEYANCING," &C. 



y? 



EDINBURGH : 
BELL & BRADFUTE, 12. BANK STREET 




MDCCCXLVin. 



ALVX. WALKEK, PRINTXIt, 6. JAMIfl's COUKT, KDIKBUROH. 



PREFACE. 



The great and important changes produced by the recent 
Statute on the law and practice connected with Entails, 
have laid on me the duty of revising the Chapter on the 
Deed of Entail contained in my Treatise on Feudal Con- 
VBTAHCiNG. In adding to the work a Commentary on the 
Statutes, and more particularly on the Act of the late Ses- 
sion of Parliament, which contains so many provisions of a 
highly complex kind, I was not insensible to the difficulty of 
the task, but ventured to rely on 9, continuance of that in- 
dulgence with which the Profession have received my former 
endeavours to assist in thq application of important Sta- 
tutes to practice. 

The references to cases contained in the New Series of 
Court of Session Reports, are marked by the letters 
N. S* In other respects, authorities are referred to as in 
my former works. 

In commenting on the numerous Acts relating to the 
subject of Entails, I have availed my self of the mode already 
in some measure in use, of referring to the particular Act 
by the title or name of the Peer or Member of Parliament 
by whom it was promoted. For the liberty I have thus 
taken, the great convenience of the method will, I trust, 
be my excuse. 



Edinbubgh, 
6^ October 1848. 
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1. Introductory remarks, (a.) — 1. Entails prior to the 

Statute of 1685 Entails, in the strict sense of the term, 

are destinations protected by certain clauses called irritant 
and resolutive, which, if they do not derive their whole 
eflTect from statute, appear at least to have with much he- 
sitation been admitted by our common law. It was na- 
turally a principal object with a powerful aristocracy to 
transmit their estates to a long line of successors, unin- 
cumbered with the debts and obligations, and unaffected 
by the political offences of the individual heirs into whose 
possession they should descend ; and as liferents in perpe- 
tuity were unknown in practice, the end to be attaihed was 
an effectual mode of restraining the power of alienation 
inherent in the right of property. Inhibition^ which is a 
mere personal prohibition, and interdiction^ which strikes 
at deeds granted without the consent of the judicial ad- 
visers of the interdicted, were resorted to without perma- 
nent effect ; the former being available only when passing 
upon onerous deeds, which entails, unless mutual, are not 
considered to be (b) ; and the latter being subject to re- 
laxation at the discretion of the Judge (c). They were at 
best but effectual against the persons interdicted or inhibit- 
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1. Introductory rekarks, (a.) — 1. Entails prior to the 
Statute of 1685. — Entails, in the strict sense of the term, 
are destinations protected by certain clauses called irritant 
and resolutive, which, if they do not derive their whole 
effect from statute, appear at least to have with much he- 
sitation been admitted by our common law. It was na- 
turally a principal object with a powerful aristocracy to 
transmit their estates to a long line of successors, unin- 
cumbered with the debts and obligations, and unaffected 
by the political offences of the individual heirs into whose 
possession they should descend ; and as liferents in perpe- 
tuity were unknown in practice, the end to be attalhed was 
an effectual mode of restraining the power of alienation 
inherent in the right of property. Inhibition^ which is a 
mere personal prohibition, and interdiction^ which strikes 
at deeds granted without the consent of the judicial ad- 
visers of the interdicted, were resorted to without perma- 
nent effect ; the former being available only when passing 
upon onerous deeds, which entails, unless mutual, are not 
considered to be (ft) ; and the latter being subject to re- 
laxation at the discretion of the Judge (c). They were at 
best but effectual against the persons interdicted or inhibit- 
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edy and failed in restraining a series of heirs. At length 
the ingenuity of the feudal lawyers of the time invented 
those clauses styled irritant and resolutive, whereby not 
only were the debts and deeds of the heir in possession 
rendered null and ineffectual, but his own right declared to 
be extinguished, or in law language, resohed, by his con- 
travening the provisions of the settlement (J). Sir Thomas 
Hope, in reference to those memorable clauses, observes, 
** There is a new form found out which has these two 
branches, viz. ^ either to make the party contractor of the 
debt to incur the loss and tinsel of his right in favour of 
the next ih tailzie, or to declare all deeds done in pre- 
judice of the tailzie by bond, contract, infeftment or com- 
prising, to be null of the law.' " Of their combined effect 
he proceeds to give some account ; and he declares his 
opinion to be, that except in questions with the Grown or 
the superior, they were valid declarations, effectual against 
the heirs as conditions of the grant, and against creditors- 
comprisers, because they cannot have the right, ^' nisi cum 
sua conditione et causa*** (e) 

2. Statute of 1685 (/). — But notwithstanding the 
opinion of Hope thus strongly expressed, the effect of , 

the irritant and resolutive clauses of the strict entail | 

was long the subject of doubt and discussion, and it was 
only by a narrow majority of the Judges that it was 
ultimately supported (^). The power of the aristocracy 
prevented a renewal of the discussion, and procured a 
statute to be passed, which has proved in its practical ope- 
ration one of the most stringent ever enacted* By this act 
it was made lawful to tailzie lands and estates, and bur- 
den substitute heirs with such conditions as the entailers 
should think fit, and to affect the tailzies with irritant and 
resolutive clauses, so as to restrain the heirs of tailzie from 
selling, alionating or disposing of the lands, or contracting 
debt, or doing any deed by which they might be apprised, 
adjudged or evicted from the substitutes in the tailzie, or 
the succession frustrated or interrupted. All such deeds 
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were declared nuU, and the next heir of tailzie might, upon 
contravention, take up the estate. The statute required 
that the irritant and resolutive clauses should be inserted 
in the procuratories of resignation, charters, precepts and 
instruments of sasine relating to the tailzied lands (a pro- 
vision now dispensed with) ; and a register was appointed 
to be kept, wherein should be recorded the substantial 
parts of the deed of tailzie. It was farther declared, that 
the omission to repeat the provisions and irritant clauses 
in the rights and conveyances of the lands, should import a 
contravention against the person guilty of the omission, 
and his heirs, but should not affect creditors, or other sin- 
gular successors contracting in bona fide with the person 
infefted in the lands. 

3. Melaxatians^ — (1«) It was not until after the 
experience of a century, that the rigid strictness of the 
Scotch law of entail came, in the slightest degree, to 
be relaxed. Entails duly fenced in terms of the statute 
of 1685 were a bar to dienation and the contraction of 
debt, in all circumstances ; and neither the interest of the 
public, nor that of individuals even in the closest degrees 
of relationship to the nominal proprietor, but actual life- 
renter, was allowed to overcome the stern provisions of the 
statute. (2.) At length, exchanges were permitted to a 
limited extent ; the power of leasing enlarged by the Mont- 
gomery Act, (see App.) ; and, by the same statute, the 
heir in possession allowed, under certain intricate regula- 
tions, to charge against future heirs a proportion of the ex- 
pense of improvements on the estate. These relaxations 
were soon followed by another, empowering heirs of entail 
to make limited provisions to their husbands, wives and 
children. But these modifications of the law were un- 
accompanied by a faculty to charge the fee of the estate 
with those expenses or provisions, and thus, by the gradual 
accumulation of the burdens imposed upon its succes- 
sive possessors, it happened, in many instances, that the 
heir was compelled to resort to the merciful prevision of 

a2 
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tbe Aberdeen Aet, which excoaed hhn firt»n yiddEng up to 
the creditors <if his p redecessors more than two^tUnb <if 
the rents, leaving him an apparent proprietor of an estate 
of which only one-third of the rental remained as m fond 
for supporting his artificial station* Other minor rdaza- 
tions were from time to time effected, which will be noticed 
in the seqoeL (3.) At length, howcTcr, the Parliament 
of 1848 has witlidrawn the restraints <m aitaikd pro- 
prietors, to SQch an extent as to give m new diameter to 
the law at entail in Scotland, and to aifwimilate the powers 
of heirs to those already possessed by the same dass in 
England. 

4. Beeemt Chm^ m ike Lam of EmiaiL — The 
state to which the law has been brought by the Act of 
1848, — ^which may well be aDowed to bear the name of 
its learned promoter, — is understood, as reqpects future 
entails, to approximate as nearly, in substantive effect, to 
the English law of entail, as the difference in the forms 
of conveyancing in the two countries would admit oL That 
a great improvement has been thus effected is shown by 
the almost entire absence of oppodtion to the recent mea- 
sure, which, although not a little indebted for its easy pas- 
sage to the pressure of incumbrances, as well as the ad- 
vance in liberal opinions which has recently taken place, 
owes much also to the structure of the Act, as adiyted 
with great skill to the peculiar poation of entailed estates^ 
and the remedies which were imperatively demanded, not 
only by their overburdened and fettered proprietors, but 
the interests of the whole community. 

5. Disimciiams between Existmg and Rtinre EadaSb. 
— (1.) Very marked distinctions maintain between these 
two classes of taiMes, which will be noticed in order to 
be contrasted, as the work proceeds; and, in a con- 
cluding chapter, the structure of future entails will be more 
particularly adverted to. The terms, existing enta3$, will 
be used in reference to deeds of entail made before the 
statutory date of Ist August 1848, and Jkiwre eniaUs^ to 
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those executed on or after that date. (2.) A leading fea-* 
ture in those distinctions is, the difference between the 
power of disentail in the two classes of tailzies. Among 
the facilities given for breaking down the present system, 
under which so much inconvenience has been felt, an im- 
portant one consists, in the privilege vested in the pro- 
prietor in possession (institute or heir) (h) of disentailing 
with the consent of the three nearest existing substitutes 
— a number which is believed to be as much, if not more 
in accordance with the rights and interests of substitute 
heirs, on a fair average, than any other (i). It must thus 
in the course of years happen, that the law of entail wUl 
be the law made applicable by the Act to future entails, 
which, as will be shown in the proper place, differs much 
from that of existing entails. 

(a) For a history of entails, see Sandford on Entails, cap. 1. 
(6) Hope, Min. Fr. t;. Tailzies, § 11, et seq. See Cliapman v. Biyson, 22d 
Jan. 1760, M. 15,511, 5 B. S. 873 and 940. 

(c) Balfour, v. ItOerdictionf c 5. 

(d) They are generally ascribed to Sir Thomas Hope, who is said to have 
udyised the first strict entail, that of the lands of Calderwood. See 8 B. S. 
168, 170. 

(e) Hope's Min. Fr. v. Tailzies, § 18. 

(/) 1685, c. 22. Ottb Soybsainb Losd with advice and consent of his 
Estates of Farliament statutes and deolabbs that it shall be lawM to 
his Majestie*s subjects to tailzie their lands and estates and to substitute 
heirs in their tailzies with such provisions and conditions as they shall 
think fit and to afiect the saids tailzies with irritant and resolutive 
clauses whereby it shall not be lawM to the heirs of tailzie to sell an- 
naiMe or dispone the saids lands or any part thereof or contract debt or 
do any other deed whereby the samen may be apprised adjudged or 
evicted firom the others substitute in the tailzie or the succession frustrat 
or interrupted Declaring all such deeds to be in themselves null and void 
and that the next heir of tailzie may immediately upon the contraven- 
tion pursue declarators thereof and serve himself heir to him who died 
last infeft in the fee and did not contraveen, without necessity anyways to 
represent the contraveener, It is alwats deolabed that such tailzies 
shall only be allowed in which the foresaid irritant and resolutive clauses 
are insert in the procuratories of resignation, charters precepts and in- 
struments of seasine, and the original tailzie once produced before the Lords 
of Session judicially who are hereby ordained to interpose their authority 
thereto and that a record be made in a particular Begister-book to be kept 
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for that effisct wherein shall be recorded the names of the maker of the 
tailzie and of the heirs of tailzie and the general designations of the lord- 
ships and baronies and the provisions and conditions contained in the 
tailzie with the foresaid irritant and resolntiye danses subjoined thereto^ 
to remain in the said Register adperpehtan ret fMmoriam And for which 
record there shall be paid to the Clerk of Register and his deputes the 
same dues as is payd for the registration of seasines and which provisions 
and irritant clauses shall be repeated in all the subsequent conveyances 
of the said tailzied estate to any of the heirs of tailzie And being 
so insert his Migesty with advice and consent foresaid dxoi^abxs the 
samen to be real and effectual not only against the contraveeners and their 
heirs but also against their creditors comprysers adjudgers and other 
singular successors whatsoever whether by legal or conventional titles. It 
is ALWATS HBBSBT DBOLABBD that if the saids provisions and irritant 
clauses shall not be r^eated in the rights and conveyances whereby any 
of the heirs of tailzie shall brook or enjoy the tailzied estate the said 
omission shall import a contravention of the irritant and resolutive clauses 
against the person and his heirs who shall omit to insert the same whereby 
the said estate shall tjpso facto fall, accresce and be devolved to the next 
heir of tailzie but shall not militat against creditors and other gitignlftr suc- 
cessors who idiall happen to have contracted bona fide with the persons who 
stood infeft in the said estate without the saids irritant and resolutive 
clauses in the body of his right. And it is further deci<abxd that nothing 
in this act shall prejudge his Majesty as to confiscations or other fines as 
the punishment of crimes or his Majesty or any other lawful superior of the 
.casualties of superiority which may arise to them out of the tailzied estate 
but which fines and casualties shall import no contravention of the irritant 
clause. 

{g) Stair, 2. 8. 58 ; Stormonth, 26th Feb. 1662, M. 18,994. 

(h) 11 and 12 Vict. c. 36, § 62. 

(t) I have seen the calculations by Mr W. T. Thomson, manager of the 
Standard Life Office, which are satisfactory on this point. 

2. General structure. — (1.) The strict entail is a 
settlement of lands on a particular series of heirs, made 
permanent by statutory clauses, and not existing indepen- 
dent of statute (a). In so much is it the creature of sta- 
tute, that the ordinary feudal rules are suspended in their 
application to a tailzied fee, when their operation would 
bring subjects under the fetters of an entail by implication. 
Thus, resignation ad remanentiam in the hands of the pro- 
prietor of a tailzied superiority, does not consolidate the 
dominium utile with the dominium directum^ to the effect of 
bringing the former under the restraining clauses of the 
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entail. The proeuratory, under which the resignation is 
effected, must itself form, or be at least embodied in a sub- 
stantive tail;sie, and registered under the statute. Nor is 
it an exception to this rule that a renunciation or resigna- 
tion ad remanentiam of a redeemable right operates in fa- 
vour of the heirs of entail : rights in security are mere 
burdens on the fee, which may be extinguished by renun- 
ciation, or even by payment or intromission (b). But as 
the statute prescribed no formula or style for a deed of 
entail, it is not to be assumed that even if a deed con- 
tained its precise words, it would necessarily be a good 
entail (cj. (2.) As respects the description of the lands 
and the feudal clauses, reference is made to the Feudal 
Conveyancing and its Supplement. (3.) The restraining 
clauses have generally received a strict interpretation, and 
ought to be framed with care, but there is no peculiar in- 
tricacy in their construction. To prepare a binding deed 
of entail is a task not of any real difficulty to the convey- 
ancer who prefers the usual and acknowledged style to an 
untried phraseology of his own ; and the observation so 
often repeated, that litigation in regard to deeds of con- 
veyance is generally caused by a neglect of simple rules, 
is very applicable to the present subject. It was observed 
by a learned author that there were no voces signat<B^ — ^no 
formal and indispensable words requisite to the efficacy 
of the irritant and resolutive clauses (d) ; but it was the 
opinion of the majority of the Court, in a case decided in 
1833, that certain technical words in general use, were 
essential in the clauses of limitation (e). Yet it is no- 
where stated with precision what those essential words are. 
(4.) By the statute of 1848, it is made unnecessary to in- 
troduce irritant and resolutive clauses into the deed of 
entail ; and it is declared, that a clause authorising its re- 
gistration in the Register of Tailzies, shall have in every 
respect, the same operation and effect as the most formal 
irritant and resolutive clauses duly applied to every pro- 
hibition, condition, restriction and limitation contained in 
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the tailzie, except only such as shall be specially ex- 
cepted (/)• (5.) Much variety of expression is employed 
in designating different branches of the entail. Thus the 
clauses ivhich in statutory language are called prokibitums^ 
are often styled restricUom and limitations^ and although 
these words may be sufficiently descriptiye of their nature, 
it is recommended, in framing deeds of entail, to employ the 
statutory term prohibitions. The terms, restraints or re^ 
strictians, and restrainmg clauses, seem to comprehend all 
those parts of the deed, (conditions, provisions, prohibi- 
tions, irritant and resolutive clauses,) whereby the powers 
of the members of tailzie, as fiars, are restrained or lessen- 
ed, and prohibitions, declarations, 8^e. are comprehended 
under the statutory term conditions (^). 

• 

(a) Lord Meadowbank in Hamilton, 3d March 1815, F. C. 
(6) Heron, 27th April 1735, Cr. and St. 1. 198 ; Galbraith, llth Jan. 
■ 1814, F. C. ; V^anchope, 14th Dec. 1816, F. C. See FairUe, 11th July 
1827, S. 

(c) Lord Corehonse in Braimer, 18th Jan. 1839, 1. N. S. 883. 

(d) BeU's Princ. 1732. 

(e) See opinion of Lords Glenlee and other consulted Judges inVere, 
7th March 1833, F. C, and (5th March) 11 S. 520, affirmed, 14th July 

, 1837, 2 S. and MO:.., 817. 

09 11 and 12 Vict. c. 36, § 39. 

(g) Lawrie, 19th June 1744, 6 B. S. 738 ; Adam, 18th June 1840, 2 
N. S. 1162, affirmed on Ap. 5th Sept. 1844, 3. Bell, 295 ; Dmgwall, 26th 
Feb. 1842, 4 N. S. 816. 

3, Rules of construction. — (1.) The rules for con- 
struing the restraining clauses in deeds of entail have un* 
fortunately been far from uniform, either as respects the 
Court of Session or the House of Lords. The ancient 
rule was that of strict interpretation, as we learn from all 
our writers. Even Craig (a), an admirer of feudal great* 
ness, observes, '^ guod, licet maxima nobilitatis pars et sen* 
tiat et cupiat, nostro tamen jure tallice odiosce reputantur, 
et strictissimam interpretationem recipiunt,^^ . and yet in his 
time limitations in their modem rigour were unknown. 
In like manner. Stair regards taikies as most unfair curable 
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and inconyenient (b) ; and Erskine describes them as im- 
posing an unfavourable restraint upon property, and be- 
coming frequently a snare to trading people, and therefore 
as strictissimi juris (c). The early decisions of the Court, 
it is true, were not uniformly in accordance with this no- 
tion ; but the Court of last resort, in reversing the judge- 
ment in the Duntreath case, followed the opinion of our 
institutional writers, and discouraged the practice which 
had begun to prevail, of giving fair play to the entail by 
applying the rule of probable intention in opposition to 
that of strict interpretation (rf). This tendency had 
scarcely been tshecked when the Court of Appeal, in their 
turn, deviated from the rule of strict interpretation, by 
giving a meaning to the word dispone, in a large class of 
cases respecting leases of unusual endurance, which it does 
not bear in Scotch law language, thereby drawing closer 
the fetters upon the heir in possession. The Court have, in 
these circumstances, unavoidably hesitated between the two 
rules of interpretation, sometimes dealing strictly with the 
restraining clauses, in other instances giving fair play to the 
deed ; but at length the strict rule seems to have been final- 
ly adopted {e), (2.) The principle of strict interpretation 
means, not merely that without direct words limitations can- 
not be imposed on the members of tailzie from presumed 
or implied intention ; but that, even where there are words 
within the deed having a certain tendency to indicate the 
intention of the entailer, they may, under the strict rule 
of construction, fail of effect either from want of technical 
or grammatical precision, or from error in the form and 
manner in which they are introduced. (3.) Strict con- 
struction maintains not merely in questions with third 
parties, creditors or disponees, but even inter hceredes — 
amongst the persons called to the succession, with relation 
to those clauses of the deed which impose restraints on the 
right of property {f). (4.) It remains to be seen how far 
the important relaxations introduced by the recent statute 
will affect the principle of construction, which may now 
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perhaps wiihoat injury receiTe a modification correspond- 
ing to that made in the power of restraint. 

(a) Cnig, 2. 10. 12. 
lb) Stair, 2. a 58. 

(c) Enk. 3. 8. 29. 

(d) Edmonstone, 2iih Noy. 17G9, M. 4409. 

(0 See Speid, 21st Feb. 1837, F. C. 15 D. 618; and note of Lord 
Cordioiise. 

CO O^nion of Lord Gknlee and other oonsnlted Judges in Vere, 7di 
Ifaich 1833, F.C., and (5ih March) lis. 520; affizmed, 14th Joly 1837, 
2 S. and M<L. 817. 

4. Form of thb debd. — (1.) An entail may be in the 
form of a disposition, unilateral or mutual, or of a procura- 
tory of resignation ; or it may be embodied in a marriage- 
contract. The form of the disposition is probably the best, 
as warranting inunediate infeftment without the necessity of 
entering with the superior, which that of the procuratory of 
resignation requires ; and although it is inconsistent with 
the nature of fees that one should be his own vassal by 
original constitution, a rule which is illustrated by the prac- 
tice in creating freehold Totes under the old system, there 
is no feudal incompetency in a party granting warrant for 
his own infeftment by a holding a se de superiore suoy since 
a precept warranting a public infeftment is validated by 
the subsequent confirmation of the superior. Nevertheless, 
the deed of entaU, when in the form of a disposition, in 
practice contains an alternative holding, even where the 
entailer conveys in his own favour as institute {a), (2.) 
But, in whatever shape it is executed, it was, until the late 
statute, essential to the deed as a strict entail, that pro- 
per prohibitive, irritant and resolutive clauses, should be 
directed against the disponee or institute, and the series of 
heirs expressed in the destination, as well as the particu- 
lar acts which they are forbidden to commit ; and the rule 
still applies to all the clauses except those called irritant 
and resolutive. But there was no fixed rule as to the place 
or form in which they should stand in the deed. It was even 
doubted whether the clauses must necessarily be contained 
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in the entail itself, although, in order to render the entail ef- 
fectual against creditors and disponees, the statute of 1686 
required that they should be inserted in the investitures 
following on it ; and it was in more than one instance held 
that an entail might be validly constituted by declaring that 
the lands should be taken and held under all the conditions, 
and the prohibitory, irritant and resolutive clauses, expressed 
in an entail of other lands already completed by registration 
(b). The view has since, however, been adopted that those 
instances involved a question merely inter hceredes, and that 
an entail was ineffectual against third parties without pro- 
per restraining clauses in the deed itself, and published by 
means of registration (cj, (3.) The statute makes men- 
tion of procuratories of resignation, charters, precepts 
and instruments of sasine. The first and third compre- 
hend all the deeds by which a tailzie may be constituted. 
Thus, it is common to frame an entail in the simple form 
of a procuratory of resignation. To this case the statute 
directly applies ; but when the procuratory or precept is 
contained in the body of a disposition of entail, it is not 
necessary to repeat the restraining clauses as contained in 
some other branch of the deed, in either clause. All the 
clauses of a deed are understood to be embodied in every 
other part of the same deed (d). Thus, it is not a valid 
objection to a deed of entail, that the limiting clauses are 
introduced before the destination, if it be clearly expressed 
that they shall apply to the whole series of heirs (e) ; and 
in a charter of resignation following on a procuratory con- 
tained in a deed of entail, it was held sufficient that the 
restraining clauses were engrossed in the gucequidem, as 
forming a burden on the resignation, although not even re- 
ferred to in the dispositive clause. Such a reference, how- 
ever, it was assumed, would have been essential in the 
deed of original constitution (/). 

Cq) Jurid. Styles, 1. 228, 240. 

(6) Don, 14th July 1713, M. 15,591, Robertson's Ap. 76; Lawrie v, 
Spalding, 24th July 1764, M. 15,612. See opinion of Lord Glenlee and 
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other oonnilted Judges in Vere, 7th March 1883, F. C, (and 6th March) 
11 a 620, affirmed, 14th July 1837, 2 S. and M'L. 817 ; Broomfield, 29th 
June 1784, M. 16,618, H. of Lords, 19th Maj 1786. 

(c) Lindsay, 2d March 1842, 4. N. S. 846, affirmed, 6th Sept. 1844, 8 
Bell, 264 ; Paterson, 1st July 1846, 7. N. S. 960. 

(d) Murray Kynnymnonnd, 6th Joly 1744, M. 16,880. Forterfield, 10th 
Dec 1841, N. S., 4, 234. E. Bachan, 23d Jmie 1842, 4, K. S. 1430. 

(e) Lines, 23d Jane 1807, M. App. v. Tailzie, No. 13, affirmed. 
(/) Vere, as aboTe. 

6. Clauses of the entail. — The form most coave- 
nient for reference is that of the unilateral disposition. It 
contains the following clauses, twelve in number, viz. The 
narrative ; dispositive^ and containing the conditionSy prohi- 
bitions and reservations ; obligation to infeft; procuratory of 
resignation ; assignation to the units and rents ; obligation to 
free the heirs of debts ; reserved power to alter ; dispensation 
with the delivery ; procuratory for registration ; clause ofrc'- 
gistratian ; precept of sasine and testing clause ^ 

6. Narrative CLAUSE (a.) — (1.) The narrative or intro- 
ductory clause contains the name and designation of the 
entailer. When feudally vested with the fee, he will be 
described as heritable proprietor. But it is not essential that 
his title should be feudalised : it is enough that he has the 
power of disposal, and thus a personal right to lands, 
either under a direct conveyance, or service as heir, by 
means of which the institute or substitutes may complete 
a title in virtue of an assignation either general or special 
to unexecuted precepts or procuratories, is sufficient (&). 
But it is essential to the application of the fetters, that the 
settlement be special, and not merely of lands belonging 
to or to be acquired by the entailer ; for an obligation duly 
imposed upon the heir-at-law or trustees, is effectual only 
to found an action to enforce the execution of an entail, 
and does not constitute a substantive tailzie (c). Such 
an obligation is interpreted according to intention, 
and a direction to execute a strict entail implies that all 
the necessary clauses for producing that effect shall be 
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used, and, in particular, it has been held that the direc- 
tion imports that the eldest of several heirs female shall 
be provided to succeed to the exclusion of heirs-portion- 
ers (d). (2.) It is frequently a question of importance if 
the title of a party desirous to execute an entail gives him 
the power of disposal, or of imposing additional restric- 
tions on the right of property. Thus, one who has already 
by an onerous deed, settled his estate upon a particular 
heir or heirs, is tied up from adding to the destination or 
fettering the heirs, unless he has reserved a power to that 
effect. The same restraint lies on a proprietor under a 
conveyance which contains a prohibition against altering 
the course of succession, and consequently on a mem- 
ber of a strict entail other than the last substitute (e) ; 
(3.) An heir in apparency making an entail, but dying be- 
fore his title is completed, transmits no valid obligation 
against his heir ; but the heir will be bound by the entail 
at common law, if he should serve to the entailer ; and if 
the entailer had been in possession for three years, the 
heir will incur obligation under the statute, if he should 
pass him by, and serve to a remoter ancestor (/). (4.) 
This clause recites also the cause of granting or con- 
sideration, which is the wish of the entailer to perpetuate 
his name and famSy. In a mutual entail the consideration 
is onerous, viz. the conveyance by each party to the series 
of heirs chosen by both. 

(a) I A. heritable proprietor of the lands and others after described for 
the better preservation of my family and memory and for certain other 
weighty causes and considerations. 

(h) Livingstone v. Napier, July 1762, 6 B. S. 888 ; Henton, 5th Dec. 
1887, D. B. M. 16. 184, and 22d July 1842, 6 N. S. 230, affirmed, 18th Aug. 
1848, 2 Bell, 214. Here the entail was made by the party in right of a pro- 
cnratory of resignation in fee simple, nnexecnted. 

(c) Grant, 25th Jan. 1769, M. 16,422 ; Stirlings, 15th Dec. 1801, M. 
15,455 ; King, 28th Feb. 1844, 6 N. S. 821, affirmed, dOth April 1846, 5 
Bell, 82. 

(d) Forrest's tmstees, 14th Dec. 1845, 8 N. S. 804. 

(e) Menzies, 5th Jnne 1785, M. 15,436, Hailes, 169. Heay, 25th Nor. 
1823, 2 S. 520, affirmed, W. S. 1, 806 ; Stewart v. Forterfiel^ 24th May 
1829, W. S. Ap. 2, 269, and 13th Not. 1829, F. C, and (18th Nov.) 8 S. 
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16k alBnnedy 28d Sept 1881, W. & 5. 515 ; Meldnmi, 29th Jnae 1827, 5. S. 
857; Dvff, Feud, C<mv. 299. 
CO 1696, c 24, aboTe, p. 206. See Cannichael, 16ih Noy. 1810, F. C. 

7. Dispositive clause (a) — This branch of the deed 
contains the destination framed according to the wish 
of the party, and the lands, under a reference to 
the conditions, provisions, reservations, and restraining 
clauses, as expressed in an after part of the deed. (1.) 
This clause is the ruling clause of the deed, and may be 
referred to for the purpose of explaining, or even limiting 
the executive or feudal clauses. Thus where the dispo- 
sitive clause was in favour of the entailer's eldest son and 
the heirs-male of his body, but in the procuratory of resig- 
nation new infeftment was warranted to the eldest son and 
the heirs of his body generally, the terms of the dispositive 
clause received effect (6). (2.) Under lomds and estates^ 
in the sense of the statute, are included rights of property 
only, and not heritable debts, even those secured by ad- 
judication, unless where the right of the adjudger has 
been feudalised, and the legal is expired, whereby it be- 
comes a good prescriptive title, limited only by the right 
of redemption in the debtor (c). Burgage subjects may 
be validly entailed (d). 

(a) I do hereby oivx, grant and disfoxb to myself and the heirs-male 
of my body whom fiuling (Jhe substUiUion) whom fiuling to any persons to 
be named by me in any deed of nomination or other writ to be made and 
executed by me at any time during my lile ; the eldest heir-female and 
the descendants of her body excluding heiis-portioners and succeeding 
always without diyision through the whole course of the female succession ; 
and failing of such nomination or of the persons so to be named and 
their heirs, then to my own heirs whomsoever and their assignees, all 
and WHOLE (the lands) with all my right and interest in the lands and 
others above disponed ; Bur alwats with and under the conditions 
provisions prohibitions declarations and reservations after wzitten. (Here 
follow ike conditioMj j'c.) Note, — ^The above clause is an example of an 
institution of the entailer himself, which is a frequent form of ^ entail, 
and is convenient in this respect that it saves all questions as to conditional 
institution and substitatioB. 

(b) Forrester, 11th July 1826, F. C^ 4 S. S2L 

(c) BalyeO, 17th Jan. 1810, F. G. 

(<0 Madauchlao, 27th Jan. 1768, M. 15,421 ; Dillon, Uth Jan. 1780, 
M. 16,482. 
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8. Terms descriptive of heirs. — (1.) The disposi* 
tive clause may contain a substitution of persons in suc- 
cession after the disponee or institute, and it is of import^ 
ance to mark the precise import of the terms descriptive 
of the different kinds of heirs. The word heirs has a 
general signification, and zdeans those who take by law or 
destination, whether of /me, conquest or promswn, accord* 
ing to circumstances. (2.) Heir of line is the heir-at-law 
in an unlimited fee, or fee-simple as it is styled. It is 
nearly synonymous with heir-at-Iawy fieir-ffenerali heir 
whomsoever or whatsoever; but although the two charac^ 
ters may unite in one and the same individual, it can 
never import, in an abstract sense, heir-male or heir of 
conquest. (3.) Heir of conquest is the heir in feuda 
nova — fees acquired otherwise than by legal (opposed to 
provisional) succession, by one of three or more brothers, 
not the eldest. Such heir is the immediate elder brother, 
or his representative, and is contradistinguished from 
the heir in heritage, who is the immediate younger 
brother, or his representative, it being assumed that the 
deceasing brother leaves no heirs of bis body. When 
the youngest of several brothers dies without issue, 
the immediate elder brother is heir both of line and of 
conquest. The same rule holds in the succession of a 
sister who dies leaving conquest, and survived by an elder 
and a younger brother (a). (4.) Heirs-portioners are fe- 
males in the same degree of propinquity, e. g, daughters, 
sisters or nieces of the deceased, who succeed to equal 
shares pro indiviso. Conquest has no place among 
females : on the death of a female leaving no male heir, 
her sisters, or other nearest representatives, take equally 
(b). (5.) Hetr^male is uniformly an heir of provision by 
^e destination of an ancestor more or less remote, and 
means the nearest male heir connected by males, and ex- 
clusive of females and males connected by females. The 
term, heirs^male, although in the plural number, has a sin- 
gular signification. An estate provided to the heirs-male 
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of a marriage, or of the body of a particular individual, 
descends to the eldest son ; a rule \frhich indeed applies 
universally to the term heirs, used in the plural number, 
except with reference to heirs-portioners, and heirs of 
conquest in marriage-settlements. It follows, that under 
a destination to A.^ and the heirs-male of his body^ and the 
heirs whatsoever of the body of the said heirs-nude, the heir 
whatsoever of the eldest son of A.'s body will take in pre- 
ference to the second son of A. (c). An heir-male may 
be heir of conquest. For example, when a destination is 
conceived in favour of one and his heirs-male, it would 
seem that his immediate elder brother (failing issue of the 
body of the deceased) will take, as heir-male of conquest, 
in preference to the immediate younger brother as heir- 
male of line (d)^ unless the words, hetr-male of line f are 
employed (e). Heir-male of the body^ means precisely 
what the words in their ordinary sense import — the eldest 
son or his descendant being a male connected by males. 
(6.) Heir-female is the heir-at-law, whether a female, or a 
male connected by a female, failing heirs-male. Thus 
the grand-daughter by a son takes in preference to the 
grandson by a daughter. Thus also under a destination 
to heirs-male of the body, whom failing to heirs-female of 
the body, the succession on the failure of heirs-male be- 
longs not to the heir-female of the last heir-male, but to 
the heir-female of the granter ; and, therefore, in one in- 
stance, the grand-daughter of the entailer by his eldest son 
was preferred on the failure of the second son and his 
heirs-male to the grand-daughter of the second son ; and 
in another the descendant of the grand-daughter of the 
eldest son was in like manner preferred to the descendant 
of the grand-daughter of a younger son (/)• Questions 
of difficulty have arisen from the use of the word daughter 
in destinations, which is not synonymous in legal import 
with heir-female. Thus, under the terms, eldest daughter 
or heir-female of a marriage^ the daughter of the heir-male 
of the marriage is preferred to his sister (^) ; the term, 
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eldest daughter, being here qualified and explained by 
that of heir-female. Apart, however, from qualifying ex- 
pressions, the terms, daughter^ or eldest or only daughter^ 
mean the immediate daughter of the marriage, and are 
not synonymous with heir-female being a female (A). 
(7.) In the sense of the Act of 1848, the heir who is next 
in succession under the deed, to the heir in possession, 
and whose right of succession, if he suri^ive, must take 
effect, is heir-apparent of entail (i). This definition 
is to be carefully kept in view, as introduced by the 
interpretation clause of the Act, for the purpose of so 
describing the heir having the indefeasible right of suc- 
cession in the special circumstances to which it applies, 
because the term heir-apparent in the ordinary accepta- 
tion means an heir who is entitled to, but has not taken 
up the succession to property in which his ancestor died in- 
feft. (8.) The terms, heirsy or heirs arid successors^ or heirs 
and assignees whomsoever^ or whatsoever^ mean the heir-at- 
law, in contradistinction to the heir by destination or pro- 
vision : they are nearly synonymous with heir of line, and 
heir-generai, but differ in this, that they embrace the heir 
of conquest (K). The flexibility of the terms is limited. 
When used in regard to the pertinents or accessories of 
lands, they have in some instances been interpreted by 
reference to other deeds (Z) ; but in deeds of settlement 
of* proper feudal subjects, the technical meaning will 
prevail, unless controlled by words occurring in the 
deed. Thus the terms, heirs whomsoever^ will not be inter- 
preted by reference to a prior destination to heirs-male ; 
but the expression heir-mcde, which is exclusive, employed, 
in another clause of the same deed so as to mark intention, 
will limit their import (w). Express words are necessary 
to restrict the application of the terms to heirs of the body. 
Thus a conveyance to A.^ and his heirs and successors whom^. 
soever^ whom failing without a lawful child or children existing 
of his bodyy to B.^ imports a right in B. preferable to that of 
the heirs of A., not the issue of his own body, the meaning 

B 
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of the terms, heirs and successors whomsoever, being con- 
trolled by the words which follow (n). And where the ori- 
ginal deed of the progress contained a destination to heirs 
whomsoever of the hody^ the terms heirs whomsoever in a 
charter by progress received a similar restricted meaning. 
{o). (9.) Eldest daughter or eldest son^ means the child 
who is such at the time when the succession opens (p). — 
See, on the subject of this section, the authorities in the 
note {q). 

(a) 3 Stair, 4, 33; Grant, 29th Nov. 1757, M. 14,874; Robertson v. 
Halkerton, 7th July 1676, M. 6,605 ; Cunninghame, 7th Dec. 1770, M. 
14,876. Here there is some obscurity, caused by the use of the words 
"eldest brother,** in place of eldest brother alive. The eldest brother, there 
being an intermediate brother alive or represented by a son, could be 
. neither heir of line nor conquest. 

(6) Carse, 6th Feb. 1717, M. 14,873 ; Adams, Jan. 1727, M. 14,873. 

(c) Lockhart, 19th Jan, 1737, P. C, 15 D. 376, remitted by H. of Lords for 
teconsideration, and adhered to by the Court, 24th Jan. 1840, 2 N. S. 377 ; 
See E. of Eglinton, 22d Jan. 1842, 4 N. S. 426. 

(cO Dunbar, 24th June 1626, M. 5606. 

(c) Sinclah", 24th June 1766, M. 14,944, affirmed on ap., 6th April 1767. 

(/) Erskine, 3. 8. 46. BeU Pr. 1699, and auth. cit. ; Hope, (Bargeny,) 
July 1738, Elch. Prov. to Heirs, 2, as reversed in H. of Lords, Cr. and 
St. 1. 237 ; Johnstone, 19th Nov. 1839, 2 N. S. 73. 

(^) Lyon V, Blair, 19th June 1739, 5 B. S. 663. 

(h) L. Essex Ker, 13th Nov. 1810, F. C. affirmed, 26th Feb. 1812. 

(0 11 and 12 Yict. c. 36, § 52. 

[h) Brodies, 1749, 5 B. S. 466 ; D. Hamilton, 4th March 1771, M. 4,368, 
4,369, 5 B.S. 467. 

(0 Hay, 16th Nov. 1698, M. 14,899. 

(m) Sandford on Success., 1. 192 ; M. Clydesdale, 26th Jan. 1726, M. 
14,930, altered by D. Hamilton, 9th Dec. 1762, M. 4358 ; Maclauchlan, 
12th Jan. 1757, M. 2312. 

(n) BaiUie, 17th June 1766, M. 14,941, Hailes, 64, 5 B. S., 928, as re- 
versed, 26th March 1770; Sutties, 19th Jan. 1809, F. C; Tinnoch, 26th 
Nov. 1817, F. C. 

(o) Stirling, 28th May 1846, 7. N. S. 640. 

(;?) Ker, (Roxburghe,) 23d June 1807, M. App. Tailzie, No. 13, affirmed, 
20th June 1810 ; Shepherd v. Grant, Ist Dec. 1836, F. C, 15 D. 173 ; 
affirmed, 28th May 1838, 3 S. and Ma:^., 266. 

(9) Ersk. 3. 8. 47, et seg. ; Bell*s Frinc. 1696, ei wq^ and anth. cit. 

9» Destinations. — 1. Institute. — The first person 
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called to the succession is styled the disponee or institute^ 
and those postponed to him, heirs or substitutes. An in- 
stitution may be absolute or conditional. The former is 
the common case of a direct conveyance to a particular 
individual, in existence or nasciturus as the case may be. 

2. Conditional Institution. — (1.) This term is more 
commonly employed with respect to destinations of sums 
of money than of heritage. Its meaning in feudal convey- 
ancing is by no means precise. By the civil law, substi- 
tutions in most cases resolved into conditional institutions, 
** and meant no more than if the institute either died 
before the granter, or declined to accept of the right, the 
substitute might take the succession : But when the instil 
tute took up the succession, the substitution evanished^ 
and the succession, after the death of the institute, de- 
volved not on the substitute, but on the heir of the insti- 
tute" (a). In this sense conditional institution is not re- 
ceived in our law ; the condition must be expressed, and 
this may be done in either of two forms, by a conveyance 
by A* to B.J failing heirs of A.^s body^ or equivalent 
terms (b) ; or by A. to the heirs of his body^ whom failing^ 
to B. Under these forms B. is styled a conditional insti- 
tute. But there is a distinction to be observed be- 
tween the effects of those two modes of destination. 
(2.) Under the first, B. is a proper disponee, (since to the 
heirs of A.'s body there is no conveyance,) subject to the 
condition that these heirs shall fail. Hence, on the sur- 
vivance of an heir of the body of A., such heir will take, 
not under the conveyance, but as heir-at-law, and the dis- 
position to B. will be evacuated. A conveyance, there- 
fore, by A., failing heirs of his own body, to J?., has the pre- 
cise effect of the Roman substitution. (3.) On the other 
hand, the latter form of conveyance above exemplified is 
a conditional institution only in as far as it vests the im- 
mediate right in B., in place of the heirs of A., condi- 
tionaQy on A.'s dying without issue. The condition 
being purified, B. is necessarily the disponee, or first 

B 2 
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person in whom the right vests. But when A. is sur- 
vived by an heir of his body, the right vests in such 
heir as institute, and B. acquires the character of a 
proper substitute ; for his right of succession is not eva- 
cuated by an heir of the body of A. taking as disponee. 
There is thus a material distinction between the terms, 
quibus de/icientibuSf and quibus nan existentibus. A convey- 
ance, therefore, by A, to the heirs of his body^ whomfaUr 
ing^ to B.y although now styled a conditional institution, 
must be distinguished from the proper form of that desti- 
nation (c). It may be called uncertain or altemativ€i as it 
depends on the existence of an heir of the body of A* 
whether it shall be an institution or a substitution of B. 

3. Substitutes. — (1.) The heirs called to the suc- 
cession after the institute are styled substitutes* To them 
the dispositive words provisionally apply ; in other words, 
(except in conveyances by parents to children), the sub- 
ject, on the death of the institute, whether prior or sub- 
sequent to that of the disponer, passes to the substitutes 
in their order, without respect of the proper heirs of the 
institute unless expressly called to the succession. For 
example, where an estate is conveyed to A.^ whom failing^ 
to B,y without mention of A.'s heirs, the succession opens 
to B. on the decease of A. without having altered the 
destination, to the exclusion of A.'s heirs (d). (2.) The 
terms of the destination, therefore, form the law of the 
succession. Thus, under a destination to A. and the heirs 
of his bo(fyj in fee, whom failing, to B., the latter is pre- 
ferred to the heirs whomsoever of A. This is one of the 
simplest forms of substitution. Again, suppose a destina- 
tion to the heir'^male of a marriage, and his heirs and assign 
nees whatsoever ; whom failing, to the heir^male of any sub- 
sequent marriage of the husband, and the heirs of his body ; 
whom failing, to the heir female or eldest daughter of the 
first marriage, and the heirs of her body ; and the heir- 
male of the first marriage takes up the succession 
but dies without issue ; in a question between the 
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heir-female of the first marriage and her younger sis- 
ters claiming as heirs-portioners of the heir-male, the 
latter, from the texture of the clause, will prevail (e). 
These instances are sufficient to shew the nature of a 
substitution. (3.) It is material to observe, that (when 
the destination has not been altered) the right of a substi- 
tute is absolute, and that it is the form of completing his 
title only which is contingent on the vesting of the right 
in the immediately prior substitute. Thus, under a con- 
veyance to A.9 and the heirs of his hody^ whom failing y to 
their heirs^ followed by other substitutions, if an heir of 
the body should exist, it is by no means necessary for 
transmitting a right to his heir whomsoever, that such heir 
of the body should have made up a [title to the subjects, 
or even that a right should have been vested in him by 
service. The effect of the right not vesting is merely that 
the heir whomsoever must complete his title by service to 
A., in place of to the heir of A.'s body (/). (4.) It is 
DOW fixed that a branch of a destination may be introduced 
by the nomination and appointment of the grantor, ex- 
pressed in a separate writ, when power has been expressly 
reserved in the settlement. A substitution of heirs no- 
minandi appears, indeed, to have been usual at an early 
period, as we learn from Dallas, who embodies the neces- 
sary form in the ordinary styles of the entail. Heirs to 
be named are not more uncertain than heirs nascituriy to 
be born, and it has never been doubted that these may 
provisionally be called to the succession {g). (5.) A sub- 
stitution is usually marked by the words wham failing ^ but 
these, although perhaps decisive, are not essential. Thus, 
a conveyance to A. and bis heirs implies a substitution to the 
heirs, who are not joint fiars with A., but have a bare right 
of expectancy and must take by service. Thus, also, under 
a clause to myself and to J5., my only lawful son^ and the 
heirs-male of his body^ &c. or to myself and jB., and longest 
liver of us two^ in liferent arid conjunct fee for B,*s liferent 
use thereof allenarly^ and to C and the heirs-male of his hody^ 
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« 

whom failing^ &c. B. in the one case, and C. in the other, 
is a mere substitute (A). 

(a) Enk. 8. 8. 44. 

(6) Steyenson, 24th June 1784, li. 14,862; Leitch'a Tnuitees, 2d June 
1826, F. C. 

(e) Dickson, 28d Feb. 1697, M. 14,851 ; Forbes, 8d Ang. 1766, M. 14,869; 
Oolqubonn, 8th July 1881, F. C, 9 S. 911 ; Mniraj, 2l8t May 1888, F. C, 
U 8. 629; Fogo, 25th Feb. 1840, 2 N. S. 651, and on remit 11th March 
1842, 4 N: & 1068, and in H. of Lords, 18th Aug. 1848, 2 Bell, 195. 

{d) Ersk. as abore ; Bell Princ. 1704. 

(e) Bichardson, 6th July 1821, F. C. ; Lockhart, 19th Jan. 1887, F. C, 
15 D. B. M. 876. 

(/) Murray, 22d June 1744, M. 14,952. 

(^) Porterfield, 15th May 1821, F. C, and House of Lords, 2 W. S. 869, 
also 18th Not. 1829, F. C, 8 S. 16, affirmed, 5 W. S., 515. The clause of 
destination is in these terms : *' Binds and obliges him and his heirs and suc- 
cessors with all possible diligence upon his own charges and expenses 
duly and validly to infeft and seise the said "William Porterfield his said 
son and the said Julian Steel spouses and the longest lirer of them two 
in conjunct fee and liferent, and the heirs-male procreate or to be pro- 
create of the said marriage betwixt the said William Porterfield and 
Julian Steel ; whilks failing the heirs-male of the body of the said Wil- 
liam Porterfield of any other marriage, whilks failing the heirs-male of 
the body of the siud Alexander Porterfield, whilks failing the eldest heir- 
female of the body of the said William Porterfield and the descendants 
of the body of the said eldest heir-female without diyision, whilks failing 
the next heir female successive of the body of the said William Porterfield 
and the descendants of the body of the said next hdr-female succesgwe all 
without division, whilks failing any other heirs of tailzie to he nominated and 
appointed hy the said Alexander Porterfield by unite under his hand at any 
time in his lifetime in his liege poustie, whilks failing the eldest heir-female," ffc. 
Sfc, 

(K) Strathmore, Ist Feb. 1837., F. C, 15 D. 449 ; Wardlaw Bamsay, 
23d Nov. 1838, 1 N. S. 83 ; Stair, 8. 5. 61 ; Livingstone, 3d March 1762, 
M. 15,409, 15,418, affirmed on ap.; Gordon, 23d Feb. 1791, M. 15,465. 

10, Construction of destinations. — !• General rule. 
— It is a general rule in construing technical terms in des« 
tinations, to take the meaning .which the law has bestowed 
upon the words, without reference to the context or ex- 
traneous matter (a). (1.) Thus, under a conveyance to 
a son and his heirs-male and assignees whatsoever^ whom 
failing^ to the fathers other nearest heirs ; the heir-male 
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(although not of the body) of the son predeceasing the 
granter is preferred to the granter's daughters, without 
regard to probable intention (b). (2.) Again, in a desti- 
nation to A. and B* nominatim et seriatim^ and the heirs'^ 
male of their bodies ; whom failing ^ to C. and his lawful 
heirs-male ; whom failing^ to the heirs-female of JD. ; the 
term lawful heirs-male being unambiguous, and not limited 
to issue-male or heirs-male of the body, the heir-male ge- 
neral of €• is preferable to D/s heir-female (c). (3.) 
Thus, also, where an estate was disponed by A. to the 
eldest son living at the time of his decease^ procreated between 
his eldest daughter B. and her httsbandy and the hevrs-male 
of his body 9 in fee; whom failing^ to the eldest son of C and- 
of D, (the second and third daughters of A.) seriatim^ and 
his heirs-male ; whom failing y to the second son of each of 
the three daughters seriatim^ and his heirs-male; whom fail- 
ing ^ to the heirs-male of the three daughters in the same order 
of succession ; in a competition between the fourth son of 
B. and the eldest son of the third son of C, upon the 
failure of prior heirs, the former was preferred as undoubted 
heir-male of 6. (d). 

2. Exceptions — Exceptions are admitted to the ge- 
neral rules of construction. (1.) Express declaration or 
necessary implication will control the meaning of technical 
terms. For example, a destination to the eldest daughter 
of a marriage without division^ and their heirs-male f whom 
aUfaiUng^ and their said heirs-maley to the granter's nearest 
and lawful heirs whomsoever, imports the substitution of the 
heirs-male of all the daughters in their order; and the 
heirs-male of a daughter, she always marrying a person of 
lawful descent, import the heirs-male of her body (e)» 
Again, where lands were destined to A. and the heirs of 
his body ; whom failing, before the granter, then to B., the 
immediate younger brother of A., and the heirs of his body ; 
whom all failing, then to the granter^ s own nearest heirs and 
assignees whomsoever, and B. was in the other clauses of 
the deed referred to as a substitute, and not a mere con- 
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ditional institute, he was preferred on the decease of A., 
who had survived the granter, to the heirs whatsoever of 
the granter and the heir of conquest of A. The latter 
claimed on the ground that the destination was at an end 
by the survivance of A., and the former maintained that 
the succession upon A.'s death (who did not fail in terms 
of the condition,) opened to the heirs whomsoever of 
the granter (/). (2.) But the Court will not disregard 
the technical meaning of terms used in the dispositive 
clause, although words of a broader import may occur 
in another part of the deed. Thus, where the dis* 
positive clause contained the term heir-^male of the body, 
and the procuratory of resignation, that of heirs of the 
body generally, the former were held to be the ruling 
words (ff). The dispositive clause, as the leading branch 
of the deed, is taken to be engrossed in the procuratory of 
resignation and precept of sasine, which, as mere executive 
clauses, cannot control, although their terms may, in fa- 
vourable and peculiar circumstances, be admitted to explain, 
the clause of conveyance* Thus, the omission of the heirs 
of one of the substitutes in the dispositive clause of a deed 
of entail was allowed to be supplied from the procuratory 
of resignation, the blunder being considered palpable ; but 
the decision ought not to be relied on in practice (A). 

(a) BeU's Frinc 1694, and anth. dt. 

lb) Campbell, 28th Nov. 1770, M. li,949. 

(c) Haj, 24th July 1788, M. 2815, affiimed on ap., 7th April 1789. 

(d) Shepherd, let Dec 1886, F. C. 15 P. B. M. 178, affinned, 28th 
May 1888, 8 S. and WL. 255. 

(fl) Eer, (Boxhurghe^ 28d June 1807, M. App. v. Tbt&te, No. 18, 
affirmed on ap. 

(J) Gkyvan Smith, 14th Dec. 1880, F. C, 9 S. 180. 

O) Forester, 11th July 1826, F. C, S. 4. 881. 

(A) Sutherland, 26th Feb. 1801, M. App. v. TcMzie^ No. 8 ; Shanks, 
27th Jan. 1797, M. 4295. 

1 1. Practical rulbs as to dbstinations. — The cases 
noticed in § 10, point out the inconvenience of inaccurate 
expressions in destinations. As the meaning of the tech- 
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nical terms is well defined, the conveyancer can have lit- 
tle difficulty in framing clauses of whatever length. (1.) 
It is a practical rule not to be lightly disregarded, to em- 
ploy the wordsy whomfaiUng^ to denote a substitution, as 
these necessarily exclude all doubt as to the character of 
the members of the destination. (2.) A destination in the 
simplest form may be thus expressed : To and in favour 
• of A. and the heirs (or Iieirs-male) of his body ; whom fail- 
ing^ to B. and the heirs (or heirs-male) of his body^ and so 
on ; whom all failing to the heirs and assignees whomsoever 
of the granter. (3.) The introduction of heirs-female will 
be accomplished by this form of words : J'o and in favour 
of A, and the heirs-mak of his body ; whom failing^ to the 
heirs-female of his body^ the eldest heir-female always suo^ 
ceeding.unthout division^ and excluding heirs-portioners ; whom 
faUingj Sfc. ; but under a destination thus expressed, it will 
be observed, that the daughter of a son will exclude the 
immediate daughter of the marriage, which is besides con- 
sistent with the ordinary rules of succession. When it is 
intended, therefore, for particular reasons, to favour the 
latter, the clause will be in the following terms : To and 
in favour of A. and the heirs-male of his body ; whom fail- 
ingy to the eldest daughter procreated or to be procreated of 
his bodyy and her heirs^male ; whom failing^ to the Keirs^fc" 
male, S^c. (4.) When it is the intention to give an estate 
to one and his own family only, and failing them to another, 
care must be taken to employ the words, heirs of his body. 
Thus, where lands were disponed to A,, his heirs and as^ 
signees, whomfaUing, to J?., and his heirs and assignees^ the 
sister-german of A., on the failure of his children, wa& 
preferred to B. . (a). Thus, also, under a destination 
by A. to his son J3., and his heirs-male, whom failing, to the 
heirs-female of the body of A., the heir-male general of B. 
after or failing his own sons, will be preferred to the 
daughter of the granter. Other examples of the danger 
of the incorrect use of technical terms can be easily 
figured. 
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Cq) BalUie, 17th Jnne 1766, M. 14,941, HaUes, 64, 5 B. S. 928, as 
reversed, 26th March 1770. 

12, Dbstination, simplb or with prohibitions. — The 
destination in the strict entail b fenced with prohibitory 
clauses, which distinguish it from the simple destination 
in an ordinary settiement. (L) A simple destination is 
defeasible by the institute or the substitute heir in posses- 
sion, who has the power gratuitously to alter ^he law of 
the succession. Such alteration must, however, be ex- 
press. Thua a party, who is both heir of line and heir 
of provbion under a simple destination, although he may 
validly complete a title in either character, does not, by 
service and infeftment as heir of line, vacate the destina- 
tion. The spes successianis of the heirs of provision can 
only be defeated by adirect conveyance to another, or by the 
fiar's resignation in favour of himself completed by charter 
from the superior, since, until altered by one having the 
power of disposal, the appointment of the former proprie- 
tor controls the ordinary law of succession (a). A clause 
of redemption in a settiement is subject to the same 
rule (i). (2.) 3x11 s, clause ofreturriy whereby the granter 
closes a destination with himself or his heirs, is interpreted 
according to circumstances. Firsts If the conveyance or 
grant be onerous, fulfilling a legal obligation, a clause of 
return being thus gratuitous may be gratuitously defeated; 
secondly f If the conveyance be gratuitous, a clause of re^ 
turn is regarded as a condition of the grant ; and as the 
grant must be taken and held subject to the condition, it 
cannot be gratuitously taken out of the provisional line of 
succession ; thirdly j If the clause be conceived in favour 
of a third party, it resolves substantially into a substitu- 
tion, and is consequently defeasible by the institute or 
prior substitutes at pleasure ; fourthly^ Where the return 
in a gratuitous conveyance, being to the granter himself, 
does not immediately follow the grant to the institute and 
his heirs, but is preceded by interposed substitutions, it 
seems to be defeasible by the institute, or any substitute 
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but the last, since a jus creditij effectual for opposing an 
alteration of the destination, does not belong to the sub- 
stitutes, and cannot arise to the granter, ^o long as there 
are interposed parties, who have a prior right of succes- 
sion (c). (3.) If it is the wish of the maker of a settle- 
ment to restrain the institute and substitutes from defeat- 
ing the destination, unless for onerous considerations, the 
deed must contain a prohibitory clause^ which is intro- 
duced as a limitation and restriction of the right, and con- 
fers a tide on the future heirs to object not only to an 
alteration of, but even to an addition to the destination, 
and bars the heir in possession from imposing limitations 
and restrictions upon his successors. They have a right 
to the estate tantum et tale as it was left by the ancestor, 
so long as it remains unaffected by tiie debts or onerous 
deeds of their predecessors (d). (4.) But a mere prohi- 
bition against alienation, or altering the order of suc- 
cession, not fortified by irritant and resolutive clauses, 
does not restrain the institute or substitutes from sell- 
ing the estate, or burdening it with debt, or with 
provisions to husbands or wives, or children (e) ; nor 
does it warrant inhibition, or save the estate from the 
diligence of creditors (/), or import an obligation on the 
heir or person who contravenes to reinvest the price, 
subject to the provisions of the settiement {g). But an 
obligation of this nature may, in express terms, be laid 
on the institute or substitutes (K). 

(a) Stair, 2. 8. 48 ; Edgar, 31st May 1742, Cr. and St. 1. 884, M. 8089- 
90, Elch. V, Serv. and Canf. 6 ; Snodgrass, lOth Dec. 1806, M. App. v. 
Sen), of Heirs, No. 1 ; Harvie, 12th Dec 1811, F. C. MoUe, 18th Dec. 
1811, F. C. 

(&) Grime's Tmstees, 1791, M. 4829 ; Clayton, 1791, M. 2845. 

(c) Ersk. 8. 8. 46; Bell Princ. 1705, and cases dted. Mackay, 18th 
Jan. 1885, 18 S. 248, and opinion of Lord Medwyn. 

((f) Menzies, 26th June 1785, M. 16,486 ; Meldnun, 29th June 1827, 
F. C, 6 S. 857 ; K of Fife, 7th March 1828, F. C, 6 S. 698 ; E. of EgUn- 
ton, 22d Jan. 1842, 4 N. S. 425, 445. 

(e) Lockhart, 27th Jan. 1761, M. 12,345 ; Cunningham, 5th Aug. 1778, 
M. 15,526. 
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(/) Ersk. 8. 8. 23 ; Bell Princ. 1718, and cases cited ; Chapman v. 
Biyson, 16th Nov. 1759, 27th Jan. 1760, M. 15,511, 6 B. S. 873, 940; 
Mitchelson, 15th June 1831, 9 S. 741. 

(^) Bell Frinc. 1719, and cases cited. 

(A) Pboyidbd alwats as it is hereby expressly psovided and declared 
that in case my said disponee or any of my said heirs of provision before 
written shall in order to disappoint the ftill meaning and intent of these 
presents sell the said lands or any part thereof or otherwise dispose of the 
same for onerous causes, they shall be obliged to employ the price or value 
thereof towards the purchase of other lands or on sufficient security and to 
take the rights thereof under the same substitutions conditions and limita^ 
tions as are herein contained. 

13. Conditions of the tailzie. — Here commences the 
statutory branch of the deed. The statute permits pro- 
prietors to tailzie their lands under such conditions as 
they shall think fit. Conditions imply certain acts which 
the persons favoured by the entailer are required to per- 
form, in contradistinction to those which they are forbid- 
den to commit by a future clause containing prohibitions ; 
and they are interpreted according to the fair meaning of 
the terms (a). The most frequent conditions in the 
modem entail which, according to the new forms are pro- 
perly introduced int/O the dispositive clause, will be noticed 
in their order. 

(a) More's Notes on Stair, clxxxiv. 

14. Condition to bear name and arms (a). — A con- 
dition to bear the family name and arms seems to be bind- 
ing independent of statute (i). Where a distinctive coat 
of arms has not been already assigned by lawful authority 
to that particular branch of the family which comprehends 
the entailer, this condition imports an obligation on the 
institute, or heir in possession, to follow out the wishes of 
the entailer, by obtaining from the Lyon arms of the same 
general character with those expressed in the condition, 
descendible to the heirs of entail (c). The neglect of this 
condition is hurtful only to the contravener. 

(a) With and under this condition always as it is hereby expressly pro- 
vided that my said whole heirs of entail above written shall be l)ound and 
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* 

obliged constantly to bear ase and retain the surname of A. and arms and 
designation of A. of C. in all time after their succession to or obtaining 
possession of my said lands and estate as their proper snmame arms and 
designation. (^^ toord ovlj will be used if it is intended to prevent the heirs 
Jram bearing any other name and arms,) 

Note, — ^It will be observed, that the above clante relates to an institution 
of the entailer himself. Where another is disponee or institute the condi- 
tion will be directed against the said B, and the heirs of entail above written. 
The same observation applies to the clauses quoted in some of the future 
notes. 

(6) Stevenson, 26th June 1677, M. 15,475. 

(c) Moir, 5th Feb. 1794, M. 16,637. 

15. Conditions to record and complete a title, 
(a). — 1. RegUtratum essential. (1.) The recording of 
the entail in the register of entails, and completing a title 
under it by infeftment, are steps essential to the right in 
questions with third parties, the former as being a statu- 
tory, and the latter a feudal requisite ; but they are not 
so inter kteredesy amongst the members of the tailzie, who 
are bound by the quality of their own title (b). (2.) These 
conditions embrace the most essential requisites of the 
tailzie, and ought to be especially in the view of the con- 
veyancer both in the preparation of the deed, and the 
completion of the right. The necessity of registering the 
deed on the one hand, and feudalising the right on the 
other, illustrates, in the clearest manner, the operation of 
the influences which it is the object of these forms to com- 
bine, and thus make subservient to the purposes of the 
entailer. Until registration the statutory conditions are 
disregarded, and without infeftment the feudal rules are 
not fulfilled. A combination of the statutory and feudal 
forms is thus required to make the strict entail a perfect 
right. (3.) It does not appear to have been formally 
decided, that a deed of nomination of heirs executed 
in virtue of a power reserved by the entailer, must, in 
order to receive eflfect, be recorded in the register of 
tailzies ; but it is probable that the terms of the statute 
would be held to apply to it. The point, it is understood, 
was indeed so ruled by the Lord Ordinary in the Porter- 
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field case. There seems a marked distinction between 
such a deed, and the judicial or quasi judicial forms by 
which an heir nasciturus takes up the succession after 
coming into existence. Such heir is described in the des- 
tination by technical language, and his place in the tailzie 
clearly marked out ; but a substitute naminandtis has no 
legal existence unless under the deed of nomination (c). 
(4.) Registration in the books of Council and Session is 
useful for preservation only. — The following cases will 
shew the propriety of the substitute heirs exercising 
their right to enforce these conditions. 

2. Entail registered but not feudalised — (1.) When 
the member in possession is heir of the last investiture, 
he may, disregarding the personal right, bring the estate 
to judicial sale for pa]rment of the entailer's debts ((/), or 
the creditors of the heir may attach it by special charge 
and adjudication (e) ; and as special charge is equivalent 
to special service, such heir may himself complete a title 
clear of the limitations of the entail, and grant a valid con- 
veyance to a purchaser (/). But although the heir of the 
former investiture, neglecting to complete a title, should 
have possessed on apparency for three years, his debts, 
(with the exception of tliose with which the entail gives 
power to charge the estate, e. g* provisions to husbands, 
widows and children (^),) will not affect the estate unless 
made real by adjudication during his lifetime, and the 
next heir may complete a title under the entail without 
incurring liability under the statute of 1695 Qi) \ for, as 
creditors would have unquestionably been excluded by a 
title made up under the entail, they cannot acquire a bet- 
ter position as regards the next heir, by the member in 
possession disregarding the entail (i). (2.) When, on the 
other hand, the institute, or member succeeding, is not 
heir of the last investiture, but a stranger, the rule is dif- 
ferent. His right being solely grounded on the entail, he 
cannot sell the estate, nor may his creditors attach it, un- 
less under all the qualifications of the right; their dili- 
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gence will thus affect no more than the liferent of the 
member in possession ; a rule which has been established 
on the general principle which regulates the transmission 
of personal rights (A). (3.) It follows, from the doctrine 
established by the cases last referred to, that so long as 
his title continues personal, the member in possession, 
although heir of the last investiture, cannot, by voluntary 
deed, alienate or burden the estate (/)• 

3. Entail feudalised but not recorded, — (1.) If the 
entail has been merely feudalised and not also recorded in 
the register of entails, the conditions of the statute have 
been disregarded. The member in possession may sell 
the lands (w), or they may be adjudged by creditors (w). 
And it is no bar to the diligence of creditors that the en- 
tail is recorded, provided the debts upon which it proceeds 
were contracted before the registration (o), even although 
decree of irritancy on the ground of contravention has pre- 
ceded the diligence (/?). Nor does it appear that future 
heirs can maintain an action for damages against a mem- 
ber contravening the provisions of an unregistered entail, 
since the substitutes having themselves the power to en- 
force the condition, it cannot be neglected without their 
participation (y). (2.) But where the entail is a mutual 
and onerous deed, it becomes effectual when feudali3ed, 
although remaining unrecorded, to exclude creditors whose 
debts have not been made real before infeftment, If con- 
tracted after the date of the entail (r). (3.) Effect was, 
however, refused to a provision to a wife beyond the per- 
mission in an unregistered entail {s). 

(a) As AiiSO with aiid under this condition that the heirs of entail suc- 
ceeding to me shall be bound and obliged to record these presents in the 
register of tailzies as also in the books of Council and Session for preserva- 
tion and also to complete their titles upon these presents by infeftment duly 
registered in case the same shall not have been done by myself and that 
within year and day after my decease in case the person so succeeding 
■hall be within the united kingdom at the time and in case he shall be furth 
thereof then within year and day of his coming thereto without prejudice 
neyertheless to any of the heirs of entail to apply for recording these pre- 
sents sooner if they shall think proper. 
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(6)£r8k.3. 8. 26-7; Sandford on Entails, 179, etseq.; Willison, 26th 
Feb. 1724, M. 15,869 ; Hall, Feb. 1726, M. 15,378 ; Macgill, 13th Jane 
1798, M. 15,451 ; CarmichacJ, 15th Not. 1810, F. C ; Livingstone, 25th 
May 1839, 1. N. 8. 815. 

(c) See opinion of the m^joritj in Stewart v. Porterfield, 18th Nov. 
1829, F. C, and (18th Not.) 8 8. 16. 

(d) MitcheU, 4th Feb. 1809, F. C. 

(e) Donglas, 22d Feb. 1765, M. 15,616, B. S. 6. 907 ; Bnssell, Slst Jan. 
1791, M. 10,300, Bell, 166; Cathcart, Ist Jnly 1846, 8. N. S. 970. 

(/) Kennedy, 11th Feb. 1829, 7 S. 397. 

(g) Glencaim, 23d May 1800, M. App. Heir Apparent, No. 1. 

(A) 1695, c. 24. 

(0 Dickson, 24ih Feb. 1801, M. App. v, TaOziCy No. 7. 

(k) Denholm, 5th Jnne 17313, Cr. and St. 1. 113 ; Creditors of Gordon, 
14th Not. 1749, M. 15,884 ; Boyd, 22d Jan. 1766, B. 8. 5. 919 ; Chisholm, 
27th Feb. 1800, M. App. v. Tailzie, No. 6 ; Syme, 1st Feb. 1808, M. 
15,619. 

(0 Chisholm, as above. 

(m) Graham, 11th Dec. 1829, 8 S. 231. 

(n) Willison, 8th Dec. 1724, M. 15,371. 

(o) Smollett's Creditors, 14th May 1807, M. App. v. Tailzie, No. 12 ; 
Bose, 11th Jane 1828, F. C, 6 S. 945 ; affirmed, 30th Angnst 1831, 5 W. 
S; Ferrier, 10th Dec. 1818, F. C. 

(p) Opinion of the Coart in Manro Boss, 9th Feb. 1836, F. C, 14 D. 453. 

(g) Qaeensbeny Execators, 7th March 1828, 6 S. 706, reversed, 16th 
Joly 1830, W. S. 4. 254. See opinions of Lords Justice-Clerk, AUoway 
and Newton. 

(r) Agnew, 31st Joly 1822, Shaw's App. 1. 320. 

(») Noble, 12th July 1758, M. 15,606 ; Dach. D. of Boxbuighe, 11th 
Jan 1820, F. C. See More*s Stair, clxxxii. 

l6. Condition to possess under the entail (a). — 
(1 .) Tke member in possession is required to possess under 
the entail, and in virtue of no other title, except as strength- 
ening or supporting the entail. To complete a feudal title 
in fee-simple, therefore, the entail remaining personal, will 
infer a contravention of the condition. Substitute-heirs 
have a title to enforce the condition without a special 
clause to that effect (6). (2.) This condition applies 
solely to the title in the person of the heir in possession 
under which he holds the estate, so as to prevent his rest- 
ing on a fee-simple title, to the prejudice of the entail, and 
does not operate as a prohibition against altering the suc- 
cession (c). 
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(a) And A1.8O with and under this condition that the said (the msti" 
tuU) and the whole heirs of tailzie above written shall take and possess 
the lands and estate above disponed npon this tailzie onlj and upon no 
other right or title whatsoever And that they shall use any otiier title which 
they may happen to have or acquire as an additional and collateral title 
thereto for strengthening and supporting this deed of tailzie only and for 
no other pnrpose whatever. 

(6) Manle, 1st March 1782, M. 10,963; HaQes, 899. 

(c) Trotter's Trs., 10th March 1840, 2. N. S. 826. 

17, Condition to insert the clauses in the title- 
deeds (a), — This is a statutory provision, and consequent- 
ly, obligatory on the heirs without being expressed. It ap- 
plies as well to deeds made before as since the passing of the 
Act of 1685. In order to affect creditors and other sin- 
gular successors, the clauses must until recently have 
been inserted, and not merely referred to, in the title- 
deeds following on the tailzie. But by the Transference 
of Lands Act it is made sufficient to refer to the condi- 
tions and other statutory clauses (6). (See below, Com- 
pleting titles). It is proper to add to those deeds enume- 
rated in the statute decrees of special service. 

(a) As ALSO with and under this condition that the said (Jhe institute) and the 
whole heirs of tailzie foresaid shall be obliged to cause ingross and verbcttim 
insert the whole foresaid destination and order of succession (at least in as 
far as shall be subsequent to the heir in possession for the time) in the 
charters and sasines to follow hereupon and in all future charters precepts 
of sasine procuratories of resignation, decrees of special service and instru- 
ments of saline of the lands and others above disponed, or any part thereof 
and likewise to cause insert in the same and in aU other deeds instruments 
and writings relating to the said lands and estate or any part thereof the 
conditions prohibitions provisions and reservations herein expressed or a 
special reference thereto in the manner directed by the TVans/erence of 
iMnds Act (10th and 11th of Victoria, caput 48.) 

(ft) Gamock, 28th July 1726, M. 15,596 ; 10 and 11 Vict. c. 48, § 4. 

18. Condition of devolution (a). — (1.) It is not un- 
usual to provide that a member of the tailzie shall forfeit 
his right on succeeding to another estate, or to a peerage, 
and that the lands shall thereupon devolve to the next heir. 
A condition of this nature is interpreted unfavourably to 
the heir in possession. Thus the devolution was held 
to take effect by his succeeding to the entailed estate, 
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after he had acquired the forbidden succession (b). The 
same rule was followed in the case of a peerage (c). In 
neither of the instances in the notes was there room for the 
question, whether the member of tailzie taking first the for- 
bidden succession should have the option which of the two 
estates he would retain. In a later case, the Court were 
unanimously of opinion, that as the clause of devolution 
was, in the circumstances, available to the next heir only 
under an equitable interpretation of its terms, the mem- 
ber succeeding in the first place, to the forbidden estate, 
was on his part entitled to the equity of renouncing that 
estate, and taking under the entail (d). To exclude this 
equitable construction, a special provision may be intro- 
duced to the effect, that the member of tailzie taking up 
the forbidden succession, whether before or after succeed- 
ing under the entail, shall thereby forfeit all right to the 
entailed estate. (2.) A clause of devolution to take effect 
on the birth of a child, and unprotected by a duly fenced 
prohibition against sales, has no greater force than a sub- 
stitution ; so that, in the meantime, the proprietor in pos- 
session may sell the estate without being accountable for 
the price (e). 

(a) See clauses below. 

(6) Lockhart, 26th Nov. 1765, M. 16,404. The condition was in these 
terms : " It is hereby expressly provided and declared that whensoever the 
said Charles Gilmour or the heirs above mentioned succeeding to and pos- 
sessing my estate shall also succeed to the estate now belonging to the said 
Sir Alexander Gilmour then and from thenceforth the right of my estate 
in their &vonr shall cease 'and be extinct void and null and the same shall 
fall and pertain to the next heirs of tailzie appointed to succeed to whom it 
shall be lawM to procure themselves served retoured infeft and seised in 
my estate as heirs of tailzie to the person who was last infeft before the 
person thus succeeding to Sir Alexander Gilmour's estate or to obtain ad- 
judication declarator or any other method Of the law as aforesaid.*' Bruce 
Henderson, 20th Jan. 1790, M. 4215. The clause was in these words : 
" In case any of the heirs of tailzie shall happen to succeed to and be in 
possession of the estate of Fordel then the said heir shaU be obliged to 
make up titles to the lands of Earlshall and convey the same to his second 
son &c. whereby the two estates may be enjoyed by two separate and 
distinct persons and the said lands of Earlshall not be absorbed in the 
estate of Fordel. 
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(c) Flemings 19th Jan. 1804, M. 15,559. The dause was in these 
teima : " And farther providing in case it shall happen any of the heirs of 
tailzie above mentioned others than the heirs-male of my body or of the 
body of the said Mr Charles Fleming to succeed to the tiUe and dignity of 
peerage then and in that case and how soon the person so succeeding or 
having rig^t to succeed to my said estate shall also succeed or have right 
to succeed to the said title or dignity of peerage they shall be bound and 
obliged to denude themselves of all right title or interest which may be 
competent to them of my said estate and the same shall fix>m thenceforth 
9>so facto accrue and devolve upon my next heir of tailzie for the time 
being sicklike as if the person so succeeding were natorally dead." 

C€0 Stirling, 16th Jan. 1884, F. C. 12 S. 296. 

(e) E. of Eglington, 3d June 1847, 9 N. S. 1167, affirmed, 25th Feb. 
1847, 6 Bell, 136. 

19. Against whom arb thb conditions, &c. bffec- 
TUAL? — 1. Heirs and substitutes how interpreted. — The 
statute in words imposes the conditions, provisions and 
restraints or fetters, upon the heirs and substitutes of 
tailzie only. Thb mode of expression may have arisen 
from the loose construction bestowed upon these terms at 
that early period, when the distinctive meaning now at- 
tached to the word institute had not come prommently 
into view. Or it may have been a result of the general 
practice of conveyancers to make the entailer the dis- 
ponee, whereby his successors were necessarily heirs and 
substitutes of tailzie (a). But it has never been seriously 
disputed that the disponee or institute, or first person 
called as fiar, may be effectually restrained. 

2. The entailer. — A party cannot tie up his estate 
from the diligence of his creditors by imposing gratuitous 
fetters upon himself (A), although he may do so for onerous 
causes, e. g. in a marriage-contract, or by means of a 
mutual or onerous entail (c). The maker of the entail is 
thus in the ordinary case an unlimited fiar, even when, by 
the tenor of the deed, he is a party restrained. 

3. The institute. — (1.) The disponee or institute in 
a tailzie is the person, whether named or unborn, to whom 
the fee is in the first instance directly given ; and as he 
is thus the party primarily favoured, on whose failure 
only is the estate to descend to the substitutes, his due 

c2 
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nomination is essential. Consequently a tailzie in which 
there is a fatal erazure in the name of the institute 
is invalid (d). The simplest example of an institution 
and substitution consists in a conveyance to A., whom fail- 
ing, to B. But in general the question, who is institute, 
is resolved by ascertaining to whom the character of first 
fiar or disponee belongs. Thus, in a destination by a 
father to himself^ and to A. his only lawful son^ and the 
heirs-male of his body^ the father continues fiar, and is con- 
sequently the institute in the tailzie (e). (2.) It follows 
that a bare liferent, whether reserved to the entailer or 
granted in favour of another, cannot alter the character 
of the first disponee (/). (3.) As entails are generally 
executed in favour of a nominatim institute, questions can 
seldom arise in regard to the character of an heir unborn, 
unless under destinations in marriage settlements. But 
it is thought that a conveyance to a parent in liferent, 
(not limited by the taxative word allenarlyy) and to the 
heir of the marriage in fee, whereby the father is un- 
doubted fiar, would confer the character of a substitute 
and not of institute on such heir. (4.) Where again 
the terms were such as to constitute a fiduciary fee in the 
parent, it was held unanimously, that under a desti- 
nation to A. in liferent^ for her liferent use only^ and to the 
second son to be procreated of her body, and the heirs-male of 
his body^ whom failing^ Sfc, the fee vested in the second 
son on his coming into existence, as institute, and that his 
character as such was not aflFected by his completing a 
title by service. That step, although employed to declare 
bis title, was not essential to transmit the right (g), (5.) 
Where a proper conditional institution has been made, 
the person taking the fee on the condition being purified 
is necessarily the institute (h). (6.) But where a convey- 
ance is made by A. to the heirs of his body^ whom failing , 
to B.J or by another to A, and his heirs whomsoever^ wham 
failing J to B. §-0., other forms of conditional institution, it 
has not been expressly decided whether on the death of 
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the granter without heirs of his body, in the one case, and 
in the other, without being survived by A. and his heirs 
whomsoever, B. is, in technical language, the institute or 
an heir of entail (i). But as the status of institute is 
personal to one expressly called as disponee, a substitute 
heir, although he may come first to the succession by the 
decease before the entailer of one to whom the fee was 
nominatim destined, does not thereby acquire the character 
of institute (A). 

4. Heirs or substitutes. — The character of heir or 
substitute of entail, as a party on whom the fetters are 
imposed, is borne by every successor in the right, after 
the institute, who is included in the terms of the destina- 
tion, with the exception of the last person called to the 
succession, heirs-portioners and heirs whomsoever. 

5. HeirS'portioners, — (1.) Where females are called 
to the succession, heirs^portioners are usually excluded in 
destinations by such terms as, the eldest heir-female and 
the heirs of her body excluding h^rs-portioners^ and succeed- 
ing always without division. The nature and purpose o( a 
tailzie being to preserve the estate as one subject in the 
person of the member in possession, and the clauses of 
the deed being plainly inapplicable to a number of heirs, 
the devolution of the succession by the operation of the 
law upon more than one person necessarily evacuates the 
entail (/). But it does not follow that the non-exclusion of 
lieirs-portioners in a succession which embraces heirs- 
female will of itself void the tailzie. Tailzies are not ne- 
cessarily evacuated by containing within themselves the 
elements of their extinction, but are effectual so far 
and so long as they apply to the members, as sole pro- 
prietors, in the order of the destination ; and although the 
fetters will necessarily fly off when the estate descends by 
the operation of the law to more than one individual, they 
continue binding whilst the destination supplies an heir 
who has or may have a successor entitled as a proper 
substitute to enforce their operation (m), (2.) Heirs-por-^ 
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doners are in the position not of heirs whomsoever, but of 
the last substitutes, and being thus heirs of entail are not 
liable for the debts of a preceding heir (n). 

6. Heirs tohonuoever^-^l,) After the last member 
of the destination the entailer usually calls to the succes- 
sion his own heirs whomsoever, or those of the last substi- 
tute. Originally it would appear that a destination to 
heirs-male of the body, called a male fee, was understood 
by the terms fetidum tdUiatum^ in contradistinction to 
feudum simplexy which descends to heirs whomsoever (o). 
We learn also from Craig, deficiewtibua hmredSnts in taUia 
cantentis feudum ad dommum redirey etiamsi de hoc nvUa 
fmt menJtio; and afterwards when the Crown came in the 
place of the superior, it was not as dxnrnniu^ but as idtimus 
hceres, upon the failure of a destination to heirs-male, to 
the eKclusion of heirs whomsoever (p). Thus, although 
Craig's definition of a tailzie is too Hmited for modern no- 
tions, it indicates the origin of the terms heirs whomsoever^ 
as employed in the close of a destination. For as tailzies 
were thus at first limited to male succession, the destina- 
tion was made to terminate on the heirs-male whomsoever 
of the maker or of the last substitute, in order to exclude 
the superior, and these terms naturally changed into heirs 
whomsoever, when it was no longer usual entirely to de- 
bar the succession of females. The terms heirs whomso- 
ever became thus a mere expression of style to denote a 
fee-simple in the person of the heir of line, after the fail- 
ure of the substitutes in the tailzie, so as to exclude the 
fisk, and was not construed as adding a branch to the 
destination (^). This interpretation was followed in a 
case decided soon after the enactment of the statute, in 
which it was found that a tailzied fee becomes simple, 
when it terminates on the heirs and assignees of the gran- 
ter fr). (2.) But although the terms heirs whomsoever^ 
are thus in the general case mere words of style, which 
do not continue the destination, the rule is subject to ex- 
ceptions. Thus when used with reference to the heirs 
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of an intennediate substitute, his heirs whomsoever are 
made proper heirs of tailzie, because a future substitute 
forming a proper branch of the destination has dijus crediti 
to enforce the fetters against them ; although in the event 
of heirs-portioners not being excluded, and coming to suc- 
ceed, the tailzie is at an end {s). Thus also by excluding 
heirs-portioners and declaring that the fetters shall apply 
to the heirs whomsoever of the granter or last substitute, 
these may be made proper heirs of entail. 

7. Last substitute. — (1.) A consequence of the fetters 
being inoperative against heirs whomsoever, is the free- 
dom of the last substitute in the tailzie. As the heir 
whomsoever of the granter or of the last substitute is not 
an heir of tailzie, and thus not a creditor in the conditions 
and obligations of the entail, in which character only is it 
competent to complain of an act of contravention, he has 
no jus crediti and no title to pursue declarators of forfei- 
ture against the last substitute, who may thus with impu- 
nity sell or burden the estate, or gratuitously dispose of it 
at pleasure; and as the same principle applies to any 
member of the destination against whom the limitations 
cannot be enforced, the institute, on the predecease of all 
the substitutes, may in like manner exercise the powers 
of a fee-simple proprietor (^). (2.) In these instances, it 
is of course to be understood that the last substitute and 
the institute, respectively, are so described as that the 
heirs of their bodies, if any should exist, would not bear 
the character of heirs of entail; but, by the Act of 1848, 
it is enacted, that the only heir of entail in existence for 
the time, and unmarried, may acquire the estate in whole 
or in part, in fee-simple, by executing and recording a 
deed of disentail in terms of the statute. Such acquisi- 
tion will be absolute, to the exclusion of heirs of the 
body subsequently bom (w). 

(a) Dallas, 559-60. 
(6) Ivory's Ersk. 3. 8. 24, and notes. 

(c) Ersk. as above ; Bell's Princ. 1747; LcJrd Chancellor Eldon in Agnew, 
3l8t July 1822, 1 Shaw's Ap. 320 and 333. 
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(<0 Shepherd, 7th Jan. 1S44, 6 N. S. 464. 

(«) GoidoD, 23d Feb. 1791, M. 15,465. See Livingstone, dd March 1762, 
M. 16,418. 

(J) WeUwood, 28d Feb. 1791, M. 15,463 ; M. of Titchfield, 22d Ma^ 
1798, M. 15,467, affirmed ; MiUer, 12th Feb. 1799, M. 15,471. 

(jf) Logan, 20th Dec. 1836, F. C, 15 D. 291, affirmed, 1st Angost 1839, 
M^an and Bobinson, 790. 

(A) Ivory's Ersk. 3. 8. 44 ; Bell's Princ. 1746. 

(0 See Peacock v. Glen, 22d Jane 1826, F. C, 4 S. 742 ; Fogo, 25th Feb. 
1840, 2 N. S. 651, and 11th March 1842, 4 N. S. 1063, H. of Lords, 11th 
Ang. 1843, 2 Bell 195. 

Qc) Mackenzie, 24th Nov. 1818, F. C. ; affirmed, Shaw's App. 1. 150. 
Here the deed contained a clause dispensing with the delivery. 

(/) Ersk. 3. 8. 32 ; Mure, 6th Feb. 1823, n. r., noticed in Mure below; 

E. March v. Kennedy, 27th Feb. 1760, M. 15,412 ; Sprot, 22d May 1828, 

F. C, 6 S. 833; Hunter, 11th Dec. 1834, F. C, 13 S. 185 ; Farquhar, 29th 
Nov. 1838, 1 N. S. 121 ; Craig, 21st Feb. 1839, N. S. 543. See opinion of 
Lord Medwyn as to effect of a subsequent nominatm substitution ; Sands, 
16th Jan. 1844, 6 N. S. 365. 

(m) Mure, 16th Feb. 1837, F. C, 15 D. 581 ; affirmed, 18th May 1838, 3 
S. and M<L. 237. 

(n) Farquhar, 3d Feb. 1842, 4 N. S. 600. 

(o) Craig, 2. 16. 3 and 19 ; see Ersk. 3. 8. 21 ; Somerville, 7th Dec. 
1686, M. 2949. 

0>) Craig, as above ; Balfour, voce Brieves^ c. 9. 

{q) Ivory's Ersk. 3. 8. 32 ; Lord Corehouse in Mure, as in (m). 

(r) LesUe, 15th Dec. 1710, M. 15,358 ; E. March, 27th Feb. 1760, M. 
15,412. 

is) Stirling, 28th May, 1845, 7 N. S. 640. 

(0 Ersk. 3. 8. 32 ; see Denham, B. S. 5. 623 ; E. March, as above ; 
Heniy, 13th June 1832, F. C, 10 S. 644 ; ColviU, 8th March 1843, 5 N. S. 
861. 

(tt) 11 and 12 Vict. c. 36, § 3. 

20. Terms descriptive of the Institute. — In im- 
posing the conditions, provisions, and restraining clauses 
of the entail upon the persons called in the destination, 
the ambiguity of expression which has occasioned so 
much litigation, has generally arisen from the use of 
descriptive words not sufficiently comprehensive. (1.) 
In an early instance, the distinction between the terms 
iiistitute and heir was disregarded, the intention of the 
entailer to fetter the institute being manifest from the 
terms of the entail (a) ; but the strict rule of interpreta- 
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tion led afterwards to a different result. (2.) Thus in an 
entail wiiere the destination was in favour of the granteiz 
second son^ and the heirs whatsoever of his body^ tDhomfaiUng^ 
^c, and the restraining clauses were directed simply against 
the heirs of tailzie and provision^ the Court, disregarding 
the argument from probable intention, held that the son 
as disponee, and therefore not comprehended within the 
term heirs, was unlimited fiar of the estate {b). In a later 
case, the intention of the entailer received effect. The in- 
stitute or disponee was described as an heir, which left no 
doubt as to the purpose of the entailer ; but the decision 
was reversed on appeal, on the special ground, that ** the 
appellant being fiar or disponee and not an heir of entail, 
ought not, by implication from other parts of the deed of 
entaU, to be construed within the prohibitory, irritant and 
resolutive clauses laid only upon the heirs of tailzie" (c). 
(3.) The strict rule of interpretation being thus sanctioned 
by the authority of the Court of last resort, the result in 
future cases came therefore to depeud on one of two 
questions, whether the party maintaining his freedom from 
the fetters was truly the institute or disponee ; or whether, 
being the institute, the terms employed in the restraining 
clauses with reference to the members of the tailzie, did 
or did not comprehend him in that character. The former 
question has occurred in a numerous class of cases, and 
the Court, in judging of the distinction between an insti- 
tute and an heir, have uniformly disregarded relationship, 
as well as the mere form of the deed, and held that party 
to be the disponee or institute to whom the estate is 
first destined in fee, whether he be the maker of the 
tailzie, or another, named after a reserved liferent, or a 
conditional disponee to whom the succession opens on 
the condition taking effect, or whether he be the heir 
of line of the entailer, or a stranger, and whether the 
tailzie be constituted in the strict form of a disposition, 
or in that of a procuratory of resignation (d). (4.) 
With respect to the terms proper for describing the 
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institute, the circumstances have in different instances 
necessarily varied. Thus the terms, heirs and mem-' 
bers of tailzie^ were held not to comprehend the insti- 
tute, who in one clause was put in opposition to heirs and 
members (e). And it has in recent cases been uniformly 
held, that the clearest indication of an intention to fetter 
the person who is the undoubted institute or disponee, 
but expressed so as to refer to him as an heir of tailzie, 
is not enough to bring him within the scope of the re- 
straining clauses {/). But as it is only necessary to em- 
ploy terms sufficiently comprehensive, the words, person 
or persons heirs of tailzie foresaid^ used with reference to 
the institute and substitutes, as contained in prior clauses 
of the deed, were construed to embrace both (y) ; and a 
similar interpretation was given to the words heir or per- 
son so contravening y occurring in the resolutive clause, 
with reference to prior clauses wherein the institute was 
named (A). But the terms heirs of the body, followed by 
the words, other heirs of tailzie, was denied its technical 
application to the eldest son as institute (%) ; and although 
the words heirs male of the body, with a similar addition, 
were in another instance sustained as sufficient to include 
the institute, the case is not to be relied on (A). 

(a) Willison, 26th Feb. 1726, M. 15,458. 
(6) Erskines, 14th Feb. 1758, M. 4406. 

(c) Edmonstone, (JDvaitreaQii) 24th Not. 1769, M. 4409 ; as revened, 15th 
April 1771. 

(d) Bell, Princ 1746, and auth. cit. 

(e) Steele, (Baldastard) 12th May 1814, F. C. ; affirmed, Dow, 5. 72. 
(/) Morehead, 2d Julj 1883, F. C. 11 S. 863, as reversed, 81st March 

1885, 1 S. and M<L. 29 ; EUbank, 2d July 1833, F. C, US. 858 ; affirmed, 
19th March 1835, 1 S. and M*L. 1 ; Brown, 11th March 1837, F. C. 15 D. 
B. M. 887 ; affirmed, 12th Feb. 1888, 3 S. and M'L. 84. 

(g) Syme (Elmrhaa), 27th Feb. 1799, M. 15,473. 

(A) Douglas, (Ihagaldxton), 14th Nov. 1828, F. C, 2 S. 487; affirmed, 
W. S. 1. 823. Buchanan, 25th Jan. 1888, 16 D. 858. See note by Lord 
Cnninghame. 

(t) Opinion of consulted Judges, in Brown, as in (/). 

(k) Bauch, 14th Jan. 1884^ 12. S. 278; Opinion in Brown, as in (/). 

21. Terms descriptive of the substitutes. — The 
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clauses of the entail must, in distinct terms, be directed 
against the heirs or substitutes. But few questions have 
occurred in reference to the description of the heirs, who, 
as forming the leading branch of the destination, are 
necessarily in the yiew of the framer of the deed. (!•) ^ 
difficulty may sometimes, however, arise, from the inaccu* 
rate use of terms descriptire of the species of heirs intend- 
ed to be fettered. Thus, where an estate was destined 
by the .entailer, (failing a prior series of heirs,) to his 
grand-daughter A.% and the heirs^mak to be lawJvMy pro^ 
created of her hody^ whom failing^ the heirs-female to be 
procreate of her body, &c., and the prohibition to alienate 
was directed against the heirs in this latter branch of the 
destination, as the heirs-female of the maker of the entail, 
the heir-male of A. succeeding under the express desti- 
nation to her heirs-male, was held not to be comprehend- 
ed under the general term heirs-female as used in the 
prohibitory clause, notwithstanding that he was, in techni- 
cal language, an heir female (a). (2.) The character 
impressed by the deed cannot be affected by the form in 
which an heir completes his tide. Thus, a member of 
tailzie described as an heir, takmg the estate as a judicial 
disponee under an adjudication in implement of a decree 
obtained for enforcing a clause of devolution in his favour, 
does not thereby lose the character of heir or substitute, 
so as to be entitled to maintain freedom from the fetters 
(V). Nor does an entry by declarator, in place of ser- 
vice, alter the status of an heir (o). 

(a) Dalzell, 80th May 1809, F. C. 

(6) Henderson, 12th Nov. 1796, M. 15,442. 

(c) Mackenzie, 24th Nov. 1818, F. C. 

22. Practical Rules. — The rules deducible from the 
cases noticed above, seem to be these: (1.) In directing 
the conditions and the other clauses of the deed against the 
institute and heirs of tailzie, caution is required in framing 
a general description. Thus, the whole persons^ or heirs 
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atid persons, or any of the persons foresaid, or my said dis' 
ponee and the heirs of tailzie foresaid, appear to have been 
held sufficiently compreheDsive. (2.) In practice it is 
usual, as it is more perspicuous, to repeat the name of the 
institute, when he is in existence, followed by the words, and 
the heirs of tailzie foresaid, (not of course the other heirs,) 
at the commencement of each of the clauses which come 
after the destination. Where again the institute is unborn, 
the correct form of expression seems to be, the said heir" 
male of my body, (or other words distinctly descriptive of 
the institute,) and the heirs of tailzie foresaid. (3.) If the 
entail is mutual or for onerous causes, the fetters may be 
imposed on the entailer. (4.) As there is no ascertained 
form of words by which heirs-portioners can be subjected to 
the fetters of the entail, it is proper, when female succes- 
sion is not excluded, to declare in the destination that the 
eldest heir-female shall, in all cases, succeed without divi- 
sion (a). These rules, and the observations on which 
they are founded, manifestly apply not only to the con- 
ditions, but to the provisions and restraining clauses of 
the deed. It will therefore be unnecessary again to refer 
to the mode of describing the persons whom it is intended 
to restrain. 

(a) See note (a), p. 14. 

23. Prohibitions. — (1.) The prohibitory clauses of 
the entail qualify the dispositive clause and form the sub- 
stantial part of the deed, the purpose of which, in other 
respects, is chiefly to make these effectual. They are 
also styled limitations or restrictions ; and although these 
terms are employed in the plural number, they have but 
a single object — to preserve the succession in the family 
or line of descendants to whom the estate is destined. 
The purpose of the maker of a tailzie is simply to protect 
the destination ; and with that view, he prohibits any 
alteration of the order of succession, — an alteration which 
may be produced in three several modes, — by gratuitous 
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destination or settlement, by direct and onerous convey- 
ance, or by indirect alienation by the diligence of the law. 
The prohibitions are therefore specially directed against, 
firsts Alteration of the tailzie; secondly y Selling or dis- 
posing, for onerous considerations ; and thirdly^ Contract- 
ing debt which shall affect the lands; but subject to 
these limitations, or such of them as may have been effec- 
tually imposed, each person called to the succession is un- 
controlled fiar. These modes of taking heritage out of a 
particular line of succession, viz. destination, alienation 
and adjudication, being separate and distinct in form, it 
arose from the presumption in favour of the free tran&- 
missibility of feudal rights, that the omission of any one 
of them inferred the absence of intention on the part of the 
entailer to exclude that particular form of alteration. (2.) 
Of the structure of the prohibitive clause it may be ob- 
served, that a limitation, to be binding, must be express- 
ed, and will not be inferred by implication from another 
part of the clause. Hence the rule that each of the 
three leading prohibitions must be expressed in a sub- 
stantive form. Thus, a prohibition to sell can never im- 
port a prohibition against contracting debt, nor is either 
embraced by a prohibition to alter the order of succession 
(a). This rule is the more necessary to be observed, 
that the three principal acts prohibited all substantially 
produce the same result, the disappointment of the 
future substitutes of entail ; as is exemplified by the re- 
sult of a number of early cases which are noticed under 
the several heads of the prohibitory clause. One marked 
example of the effect of the rule is furnished by two cases 
long separated as to time, but relating to deeds nearly 
identical in terms, prepared, as it would appear, accord- 
ing to the form given in Sppttiswoode's Styles, and in 
common use at the time. The first is the case of the 
Lochbuy entail, where the terms relied on as forming a pro- 
hibition against altering the order of succession were a 
mere appendix to the prohibition against contracting debt, 
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in the words, or any deed whereby the hopes of svjccemon of 
the succeeding members may be in any measure evaded. 
And these, as sufficiently expressive of an alteration of 
the order of succession, were held to exclude the faculty 
to make such an alteration. More recently, howeyer, in 
a case where the words were similar, a different view pre- 
vailed founded on the rule alluded to, which had been 
supported by a long train of decisions with the single ex- 
ception of the case of Lochbuy ; and although the Court 
conceiving this case to form a precedent which it would be 
dangerous in a practical view to overturn after so long a 
period, altered the judgment of the Lord Ordinary, it was 
supported on apped (b). (3.) The omission of part of the 
ordinary prohibitions does not directly invalidate the en- 
tail, which is binding in as far as these extend ; but, even 
in questions among the members of tailzie, a prohibition 
against altering the destination is no ground for inhibition 
or interdict, where alienation or the contraction of debt is 
not expressly debarred (c). Nor is the ombsion of an 
effectual prohibition against sales a ground for laying upon 
an heir of entail the debts of a prior heir, as is that of 
a prohibition against the contraction of debt, because it is 
only the latter which subjects the estate to the diligence of 
creditors (d). (4.) An act which is specially prohibited 
cannot, however, be performed under a power which is 
reserved or not excluded ; e. g. b. collusive sale or an ad- 
judication for a fictitious debt (although debts and deeds 
are not prohibited) will not enable the member in posses- 
sion by arrangement with the pretended purchaser or 
creditor, to effect an alteration of the line of succession 
(e). (p.) But the omission to prohibit the contracting of 
debt wiU enable the heir in possession effectually to 
warrant a bona fide deed, (e. g. a tack of an endurance be- 
yond the ordinary period,) so as to exclude any interest 
on the part of succeeding heirs to reduce the transaction 
(/). (6.) A prohibitive clause in the most perfect form 
is still a mere branch of the entail. Without the protec- 
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tion of the statutory irritances it has no effect as against 
onerous alienations. (7.) By the late Act it is de- 
clared, that entails defective in any one of the leading 
prohibitions against sale, contraction of debt, and altera* 
tion of the succession, shall, after the passing of the Act, 
(14th Aug. 1848,) be invalid and ineffectual as regards 
all the prohibitions {g). 

(a) Ersk. 8. 8. 29 ; Scott Nisbet, Nov. ,1768, M. 16,516, affirmed ; 
Stewart, 8th JiUy 1789, M. 15,585. 

(6) M'Laine, {Lochlmy,^ 2dd June 1807, M. App. Tailzie^ 14 ; Lang, 
(Overton,) 23d Nov. 1838, 1 N. S. 98, as reversed, Aug. 1839, 1 M'L. and 
B. 871. See note of the Lord Ordinary, (Jeffrey,) and the judgments of 
the Lord ChanceUor, (Cottenham,) and Lord Brougham, on appeal. 

(c) Ersk. as above ; More's Notes on Stair, clxxvi. and cases cited ; 
Cathcart, 12th Feb. 1880, F. C, 8. S. 497; affirmed, 18th Julj 1881, 
5 W. S. ; Cochrane, 2l8t Feb. 1844, 6 N. S. 723. 

(<0 Caddell, 11th July 1846, 7 N. S. 1014; Dewar, 16th Nov. 1845, 
8 K. S. 90. 

(e) Cathcart, as above. See Syme, 8d March 1821, F. C. 

(/) OUphant, 1st July 1830, F. C, 8 S. 985. 

Isi) 11 and 12 Vict, c 36, § 43. 

24. Prohibition to alter (a.) — (1.) In framing the 
limitation against altering or infringing the course of suc- 
cession, although it is advisable to adhere closely to the 
usual style, it is not essential to employ any particular form 
of expression, so that the meaning be clear. (2.) Thus a 
prohibition against doing any thing in hurt and prejudice 
of these presents and of the foresaid tailzie and succes-- 
sion(b); or ant/ other fact or deed in prejudice of the 
said tailzie^ and of the persons above namedj and their 
foresaids, introduced immediately after the prohibitions 
against selling and contracting debt; or selling or con- 
tracting debt, or doing any other deed whereby the lands 
may be any ways affected, has been sustained as eflFectual 
(c). A similar result took place where the words were, 
or any deed whereby the hopes of the succeeding members 
thereto may be in any measure evaded, followed immedi- 
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ately by the prohibition to contract debt, so as to appear 
as referring to a defeat of those hopes by the indirect 
means of adjudication, but in a recent case this de- 
termination has been regarded as an exception from the 
rule which requires that each prohibition shall be in a sub- 
stantive form, and an opposite judgment was the result 
(d), (3.) Again, when the acts prohibited relate merely to 
the defeat of the destination by the diligence of the law, 
or by a sale, or by both or either of these means (e) ; 
the heir in possession may alter the course of succes- 
sion by voluntary conveyance ; and that although another 
clause of the entail should bear express reference to a 
prohibition against any such alteration as contained in the 
deed (/). (4.) The only exception to this prohibition 
usual in practice, is expressed in the Style-book (^), and 
is introduced to prevent questions arising out of the for- 
feiture of a particular heir ; but it is competent to restrict 
the present or any other limitation to a particular heir or 
heirs (h). (5.) It is not necessary that the members of 
tailzie should be restrained from adding to, as well as al- 
tering the order of succession. Such a power is excluded 
at common law by the member assuming possession of the 
lands, under the conditions of the deed (i). The want of 
this prohibition seems to leave the members of the tailzie 
at full liberty to make a new entail, containing additional 
restrictions (A) ; and it has been maintained that the cre- 
ditors of a member of tailzie not aflFected by the prohibi- 
tion, may adjudge the estate, or at least their debtor's fa- 
culty to alter the succession (/). 

(a) And with and under the pbohibitionb under written yiz. with and 
under this prohibition and restriction that it shall be nowise lawful to nor 
in the power of (the institute) or an^ of the heirs or substitutes of tailzie 
above written to innovate alter or infringe this present tailzie or the desti- 
nation and order of succession hereby established. 

(6) Innes, 23d June 1807, M. App. Tailzie, No. 13 ; affirmed on ap. 

(c) Ure, 17th July 1756, M. 4316 ; Bowe, 9th Feb. 1837, F. C, 16 D. 
B. M. 500. See also Campbell, 22d Dec. 1837, (Scottish Jurist,) relative 
to the same entail, and note to Lord Cuninghame's interlocutor. 
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(d) Madaine, 23d June 1807, M. App. Tailzie, U ; Long, 23d Nov. 1B38, 
1 N. S. 98, as reversed 16th Aug. 1839, 1 M*L. and B. 871. 

(e) Brown, 25th May 1808, M. App. Tailzie, No. 19 ; Gilmour, 5th July 
1838, 16 D. B. M. 1261 ; Stewart, 8th July 1789, M. 16,535 ; Henderson 
(EarshaU), 2l8t Nov. 1816, F, C; OUphant, 7th June 1816, F. C; 
Braimer (Balfour), 18th January 1839, 1 N. S. 283 ; Trotter's Trs., 10th 
March 1840, 2 N. S. 826. 

(/) Tytler v. Grant, 9th March 1826, F. C, 4 S. 641, and case of 
Dickson therein referred to. 

(g) Jurid. Styles, 1. 228. 

(h) It is hereby declared that the foresaid conditions prohibitions clauses 
irritant and resolutive provisions and declarations (or such of them as it may 
please the entailer to eocpress) are for certain weighty causes and considera- 
tions to be binding upon and affect the saidoB. alone but are not to affect 
any of the other heirs of tailzie above mentioned ; (see E. of Fife, as below.) 
— ^The same object will be attained by specifying the members of tailzie 
whom it is intended to restrain, and omitting the other heirs and substi- 
tutes. 

(t) Menzies, 25th June 1786, M. 15,436; Meldrum, 29th June 1827, 5 
a 857; E. of Fife, 7th March 1828, F. C-, 6 S. 698; BeU's Princ. 1769. 

(Ic) More's Notes on Stair, clxxx. 

(/) See Brown, Uth March 1837, 15 D. B. M. 1837. 

25. Prohibition to alienate. — 1. Terms^ — This limi* 
tation may be expressed as in the notes (a). As respects 
the persons restrained, the rules above noticed apply. 
(K) This prohibition, although directed against acts which, 
in ultimate effect, produce an alteration of the order 
of succession, is not inferred from words which plainly 
import only a change of the destination. Thus, a prohi- 
bition to alter J innovate or infringe the foresaid tailzie^ or the 
prder of succession therein appointed^ or the nature or quality 
thereof any manner of way (b) ; or to do any facts or deeds 
in prejudice of the other heirsy their right of succession (c), 
does not restrain the heir in possession from selling th^ 
lands. (2.) But as it is enough to employ terms which 
mark the purpose of the entailer, a prohibition to squander 
or put away the estate^ or any part thereof vel faciendo vel 
delinquendOf any ways contrary to this present settlement^ 
has been held effectual (ef). Thus also the terms, annailzie 
anddispone, or simply dispone^ include disposal by sale (e). 
2. Absolute conveyances, — (1.) Conveyances fojr 

D 
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onerous considerations for the purpose of absolute trans- 
missiouy are obviously included under the prohibition; but 
sales described as redeemable^ are truly securities, and not 
barred by this clause (/)• (2.) In a sale of teinds which 
is competent under the Act of 1617, the price does not 
belong to the proprietor for the time, but is subject to 
reinvestment under the fetters of the entail (^). 

3. Feu-riffhts. — It has been assumed, in numerous 
instances, that grants in the shape of feu-rights, even for 
an adequate feu»duty, are alienations in the sense of the 
statute (A). In practice, the understanding is uniformly 
acted on. 

4. Provisions to Widows, — (1.) Provisions to hus- 
bands and widows, in so far as they exceed the legal 
rights of terce and courtesy, fall within the scope of the 
prohibition (i). (2.) The terce itself may be excluded by 
express words, for, although a legal and not a conven- 
tional provision, as it is measured by the husband's sa- 
sine, the terce cannot be due where that sasine excludes 
it. The right of terce is, indeed, weaker than an herit* 
able security, to which it is postponed, and that burden 
does not affect a strictly entailed estate. Were the terce, 
therefore, incapable of being excluded, the anomalous r&K 
suit would follow^ that the widow of an entailed proprietor 
would be better secured in her legal rights than the veidow 
of an unlimited fiar. Terce and courtesy are analagous 
rights : they are merely a legal distribution of the estate^ 
and may be excluded by the style of an entail (A). 

5. Leases.^^Vnder the prohibition to seUy alienate^ 
dispone^ burden^ dilapidate crputaway^ are included leases 
of an unusual endurance (I). The terms, dispone^ alienate^ 
and put awayy as used in deeds of entail, have, after mudi 
discussion, been held synonymous. The term, alienate, 
was, at one period, considered to have a more compre«> 
hensive application than dispone, and, in common accept 
tation, the difference is well marked. The Court, there'- 
fore, gave effect to the former, as embracing leases of un- 
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usual durationi but refused it to the latter (m) ; but in the 
House of Lords, alienate and dispone were regarded as 
equivalent terms, — an interpretation which has since been 
followed (n). The terms, awayptU, were taken in a broader 
sense than even, alienate, before the reversal in Elliot's 
and other eases (o). 

6. Endurance of Leases. — (1.) Leases of an un- 
usual endurance have uniformly been regarded as aliena^ 
tions; but the Court have not determined the precise 
question, What is the proper term of an agricultural 
lease ?(p)' It has been observed, that the term of a lease 
of thb nature may vary according to the custom of diffe< 
rent districts, as influenced by circumstances (q). (2.) In 
an early case it was maintained, that a lease for even nine- 
teen years was an alienation, and that a member of tailzie 
could not set tacks to endure beyond his own lifetime; 
but in one branch of the Queensberry cases, a lease 
granted for twenty-nine, twenty-seven, twenty-five, twenty- 
one^ or nineteen years, ^^ whichever of the said several 
term of years, (short of the period of thirty-one years,) 
the Court of Session or House of Lords shall find to be 
the longest period" for which the heir in possession had 
power to grant a lease, was sustained for the term of 
twenty-one years (r). That period may therefore, perhaps, 
be regarded as the maximum of an agricultural lease, con- 
tradistinguished from an alienation* (3.) Leases in direct 
contravention of the tailzie as to powers, are uot valid, 
even for the ordinary period of an agricultural lease {s) ; 
but where the term of endurance is within the power 
of the member in possession, for example, nineteen years, 
it does not invalidate the lease that there is an obliga^ 
tion to renew annually during his lifetime (t). In regard 
to leases authorised by statute, see Relaxations. 

7. Grassum. — (1.) Leases even of ordinary dura- 
tion^ when a fine or grassum (which is regarded as antici- 
pated rent) has been accepted for a reduction of the rent, 
and generally all leases granted w Jraudem of the entail, 

d2 
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fall under the prohibition to alienate. (2.) In construing 
a clause prohibiting alienation, but permitting leases with- 
out diminution of the rental^ at least at the just avail for the 
timej it is held that these last words mean a fair value at 
the time of leasing ; that rental and rent occurring in such 
a lease are equivalent terms ; that an heir in possession 
taking a grassum effects a diminution of the rental or rent, 
and does not take the just avail for the time ; that a lease 
granted at the old rent, on a renunciation of a former lease, 
which rent had been fixed with reference to a grassum, is 
a lease with diminution of the rental; and that a lease is 
exceptionable in which the rent payable during the 
granter's lifetime, or for a certain period from its date, is 
greater than the rent stipulated for the remainder of the 
lease (u). (3.) A prohibition to alienate is controlled by 
a clause permissive of leasing, to the extent of the per- 
mission ; and in the absence of such a prohibition, unless 
there be a restriction specially applicable to them, leases 
may be granted for grassums, and without limit in respect 
of endurance (r). 

8. Leases of coal, mansion-house, Sfc, — (1.) The 
proper term of endurance, independent of statute, of leases 
of coal, and other mines and minerals, and of fishings, has 
not been determined. (2.) A lease of the mansion-house, 
gardens and pleasure ground around the house, (which 
are not entered in the rent roll of an estate, or in use to 
be let,) cannot be granted to the prejudice of future 
heirs («?). 

9. Cutting wood. — When it is intended that the 
member in possession shall have power to cut wood only 
to a limited extent, the amount of the privilege ought to 
be carefully defined. The prohibition to alienate or dila- 
pidate does not include the cutting down of full-grown 
wood, and a future heir cannot in the general case inter- 
fere with the operations of the member in possession, al- 
though he should ofier the full value of the timber which 
it is proposed to cut down (.r). The Court have, in more 
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than one instance, exercised an equitable control when the 
evident purpose or tendency of those operations was, to 
dilapidate the estate by cutting young and unripe wood, 
or timber necessary for the comfort and amenity of the 
mansion-house (y). 

10. Thirlage. — This limitation strikes against thir- 
lage of any part of the lands to a mill not belonging to the 
entailed estate (r). 

11. Propelling the succession. — It is not an aliena- 
tion to convey the estate to the next heir of tailzie, being 
the heir alioqui successurus^ (the heir-apparent, not the heir- 
presumptive^) which is called propelling the succession ; 
nor is the course of succession thereby changed. It can- 
not, therefore, be excepted to as an act of contraven- 
tion (aa). 

(a) And with and under this prohibition and restriction also that it shall 
not be lawful to nor in the power of mj said disponee or any of the heirs 
of tailzie foresaid to sell alienate or dispone the said lands and estate, or 
any part thereof either irredeemably or under reversion. 

(6) Campbell, 17th June 1746, M. 15,506 ; Sinclair, 8th Nov. 1749, M. 

15,382. 
(c) Nisbet, Nov. 1763, M. 16,516 ; affirmed, 20th March 1765. 

Id) Cuming, 29th July 1761, M. 15,513. 

(6) Hepburn's Creditors, 8th Feb. 1758, M. 15,507; EHiot, 19th May 
1803, M. 15,542. 

(/) E. of EgHnton, 14th Feb. 1845, 7 N. S. 425. 

(jg) 1633, c. 17; Trust, of D. of Hamilton, 26th June 1818, P. 0, See 
Connell on Tithes, 1. 480, and unreported cases cited. 

(h) See Cathcart, as in (u^ ; Ker v. Innes, 23d Jan. 1807, M. App. Tail- 
zie, Ko. 18 ; affirmed, Dow, 2. 149 ; M. of Abercom, 26th Jan. 1816, F. C. 

(t) Ivory's Ersk. 8. 8. 30, and notes ; Bell's Princ. 1751 ; Sandford on 
Ent., 366, et seq, 

(k) Bell's Princ. as above ; Gibson, 24th Nov. 1798, M. 16,869. The 
clause is in these terms: ''Which liferent locality so to be provided to 
wives is hereby declared to be in full satisfaction to them of all they can 
ask or claim of the law in name of terce declaring that although it shall 
happen any of the heirs of taikie above specified to fail in providing their 
wives conform to the above-written reservations to that effect yet the said 
wives shall have no manner of right to the terce or any other legal provi- 
sion upon or out of the said lands and estate notwithstanding any law or 
practice to the contrary." — ^Macgill, 13th June 1798, M. 15,451. 
. (0 See Craig, 3. 3. 22; Stair, 2. 11. 13; Ivory's Ersk. 3. 8. 29, and 
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notes t Bfltt'i Fidne. 1752 ; Hmtei'f landlord aad Tanaat, 1. 69, et uq^ 
82. 

(m) Elliott, lOth March 1814^ T. C. ; Hamilton, 8d March 1815, F. G. 
Stirling, 20th Feb. 1821, F. O. 

(a) Qaeenaheny LeaMS, 80ih March 1819, 1 BUgfa« 889; Elliot aare- 
Tersed, 14th March 1821, 1 S. (Ap.) 16, 89; Anstmihery 26th UTor. 1840, 
8 N. S. 142. 

(o) Innes v, Mordannt, 9th March 1819, F. C. ; affirmed, 5th July 1822, 
1 Shaw, (Ap.) 169. 

(j))IyoTf8 Ersk. as in(/); Hnnter*8 Landlord and Tenant, L 86, <f 
uq. and anth. cit. ; Bell's Piinc 1752. See Malcolm, 17th Not. 1807, 
M. App. Taihie, No. 17 ; affirmed, Dow, 2 ; Tnmer, 17th Not. 1807, t&. 
No. 16 ; affirmed, 1 Bow, 423 ; Henderson, 18ih May 1814, 2 Dow, 285 ; 
Qaeensbeny Leasea, 80th March 1819, Bligh, 1. 889. 

(9) See More'i Notes on Stair, dxxzr. 

(r) WemysB, 12th Jnne 1822, F. C, 1 a 488. See BeU's Fiinc. 1752. 
(0 Gordon, 22d Nov. 1822, 2 S. 28. 
(Q Qneensberry Leases, as above, 
(tt) Last reference ; Malcolm, 19th Jnne 1828, 2. S., 866. 
(v) Bell's Frinc 1752 ; Hnnter, as in (p) ; E. Elgin, 18th June 1821, 1 
S. (Ap.) 44. 

(10) Cathcart, Slst Jan. 1755, M. 15,399, 15,403, B. S. 5. 515 ; affirmed 
on ap. ; Leslie, 2d March 1779, M. 15,530, 2 Hailes, 882, affirmed. See 
Tnmer, 6th Dec 1811, F. C. 

(ar) Hamilton, 16th Feb. 1757, 15,408. 

(y) Bell's Pr. 1754 : Mackenzie, 6th March 1824, 2 S. 775 ; Cathcart;, 
as in (w); Bontine, 17th Not. 1827, 6 S. 74. 

(2) Bank, of Balgair, 7th Dec 1763, B. S. 5. 622. 

(ad) Craigie, 4th Dec. 1817, F. C. See Gordon, 14th Nov. 1749, M. 
15,884 ; Suttie, 6th Jnly 1758, B. & 6. 866 ; Macleod, 17th Not. 1827, F. 
C, 6 S. 77. 

26. Prohibition to contract DBBT(a). — (1.) This 
prohibition is plainly intended for the benefit Kii the sub- 
stitutes of tailzie, and of them only. For those substitutes 
and no other persons have the statutory clauses any force ; 
but their title to complain of acts of contravention does 
not qualify the feudal right. It must be exercised^ and 
may therefore, like any other right of action, be lost by 
the negative prescription. Thus, there seems no reason 
to doubt that an heritable security granted over entailed 
subjects, if not itself extinguished by prescription, yKiR be- 
come available against the substitutes of tailzie, if they 
neglect to set aside the security, or resolve the right of 
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the eontrayener^ within the forty years ; and it is well 
ascertained, that the possession of an heir on a fee-simple 
title for that period works off the whole fetters of the 
tailzie. But if the substitutes of entail have the sole title 
to resist the contraction of debts as against the estate» it 
follows that the acts and deeds and debts of the last 
substitute are effectual against his heir whomsoever, who 
is not an heir of tailzie; (above, § 19.) On the same 
principle, when the entail comes to an end by the ope<- 
ration of the law, e. g. where, by the forfeiture of the 
right of the member in possession, the estate passes to 
the Crown freed and discharged of all limitations, substii- 
tutions and remainders, the Crown has been held to be 
in the situation of the heir whomsoever of the last substi* 
tute, and not entitled to found upon clauses intended for 
the benefit of substitutes of entaU only, so as to take the 
estate free of the debts of the forfeiting person {b). (2.) 
The prohibition to burden, or to contract debt, so as to 
affect the lands, is subject to the rules of construction 
which regulate the other limitations. The restraint must 
be imposed in a substantive shape, and is not to be de- 
duced by implication. Thus, a prohibition to altera tnno' 
vote or infringe the tailzie^ or the order of succession therein 
appointed^ or the nature or qtuditg thereof in any marmer of 
toay^ does not disable the member in possession from bur- 
dening the estate. But the terms, to contract debt on the 
hmds^ or to burden the same in whole or in party with debts 
or sums of money ^ ore sufficiently comprehensive to include 
personal debts as well as securities over the lands ; for 
although both phrases strictly imply voluntary contract 
tions only, and do not embrace judicial burdens by adju- 
dication, yet the meaning of the entailer is clear, to pre- 
vent the lands from being burd^aed with debts in any 
form (c). It is advisable, however, to employ the ordi- 
nary words of style. (3.) It has been queationed, but 
without success, if the member in possession does not in- 
cur an irritancy by cont>racting personal debti^ (d). (4.) 
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As the purpose of the entailer is to preserve the estate to 
the series of heirs expressed in the destination, and not to 
exclude each possessor in his turn from the full liferent 
use of it, the lands may be charged with debt by way of 
annuity, if restricted to the lifetime of the heir in posses- 
sion, without operating as a contravention of the tailzie. 
Voluntary securities and liferent trusts over entailed 
estates, so limited, are accordingly common in practice. 
(5.) The prohibition against burdening the lands neces- 
sarily excludes the power to grant provisions to children 
under the entail («), or meliorations to tenants (/), so as 
to affect the estate or the succeeding heirs. (6.) The 
absence of an effectual prohibition subjects the heir in 
possession in payment of his predecessor's debts (y). 

Co) And under this prohibition aJso, that it shall not be lawful to nor in 
the power of my said heirs of entail to contract debts grant bonds or other 
deeds or writings or do any act civil or criminal which shall be the ground 
of any adjudication eviction or forfeiture of the said lands and estate or 
any part thereof or any ways affect or burden the same nor shall the said 
lands and estate be affectable by or subject to any terces or courtesies to 
the wives or husbands of the said heirs of entail which are hereby excluded. 

(J) Creditors of Cromarty, 25th Feb. 1762, M. 15,417. 

(c) Mackenzie, 23d May 1823, F. C, 2 S. 331 ; Haggart, 19th Dec. 1820, 
F. C. ; Nisbet, 10th June 1823, F. C, 2 S. 381 ; Lindsay, 2d March 1842, 
4. N. S. 843, affirmed 6th Sept. 1843, 3 Bell, 254. 

(flO Denham, 15th Dec. 1737, B. S. 5. 200. 

(e) Ivory's Ersk. 3. 8. 30, and notes ; Borthwick, Feb. 1730, M. 15,666. 

(/) Hunter's Landlord and Tenant, 2. 224, et aeq, 

(g) Sinclair, 18th July 1845, 7 N. S. 1085. 

27. Prohibition against adjudications, (a). — (1.) 
The last of the prohibitions in the entail is against per- 
mitting special adjudications to pass against the lands, 
which can only be done with the concurrence of the mem- 
ber in possession. It is competent, however, to adjudge 
the life-interest of the member in possession without a 
breach of the prohibition. This may be done in the form 
of an adjudication of the life-interest merely, or of the 
lands themselves, under the express qualification that the 
security shall, ipso facto j be extinguished and the lands re- 
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deemed by the death of the debtor, and that its effect, as 
against the lands, shall then absolutely expire. The lat- 
ter form is obviously the preferable, as warranting infeft- 
ment in, and consequently possession of the lands them- 
selves during the debtor's lifetime ; and, in competition, it 
will exclude a mere infeftment in the life-interest (b)* 
(2.) Every form of diligence and process, even judicial 
sale, is competent, which goes merely to affect and attach 
the life-interest of the member in possession, and that, if 
duly qualified, a decree of adjudication or of sale will not 
operate as a contravention of the entail (c). (3.) It seems 
to have been assumed that liferent securities and convey- 
ances fall on the forfeiture through an act of contraven- 
tion of the right of the party granting them ; for such 
burdens and conveyances although said to be grant- 
ed to exist during the lifetime of the heir in possession, 
are truly made and imposed for no longer a period than 
the existence of the heir's interest in the lands, an interest 
which may expire by forfeiture as well as by death. But 
by the late statute, it is provided that no irritancy shall 
affect any conveyances, deeds, or securities granted to 
purchasers or bonafde onerous creditors, prior to the exe- 
cution of a summons of declarator {d). 

(a) And also with and under the prohibition and condition that it shaU 
not be lawful to the said (institute) or the heirs of tailzie foresaid or any of 
them to consent suffer or permit that any special adjudication be obtained 
or passed of any part of the foresaid lands and others before disponed for 
any sum of money or debts whatsoever. 

(h) See Graham, 14th Nov. X828, F. C, 7 S. 13 ; and 19th July 1838, 
W. S. (Ap.) 518. 

(c) Terrier, 11th July 1835, 13 S. 1121 ; Scottish Union Company, 19th 
Jan. 1839, 1 N. S. 532. 

(d) 11 and 12 Vict.* c 36, § 40. 

28. Relaxations. As the prohibitions now constitute 
the tailzie, the most proper and stringent irritant and re- 
solutive clauses being implied when the deed contains a 
clause for its registration in the Register of Entails, this 
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•eeins the proper place for giving a combined view of the 
powers introduced by the late and prior acts. 

29. Thb Montgombrt Act as to Leasing {a). — 
This is entituled *^ an Act to encourage the improvement 
of lands, tenements and hereditaments in that part of Great 
Britain called Scotland, held under settlements of strict 
entail,'' and has a threefold object, (1.) an enlargement of 
the powers of heirs of entail as to leasing ; (2.) to autho- 
rise the expenditure of money on the improvement of en- 
tailed estates ; and, (3.) the exchange of limited portions 
of such estates for other lands. 

1. Improving Leases. — (1.) The Montgomery Act 
authorises proprietors of entailed estates to grant tacks 
for any period not exceeding fourteen years after the next 
term of Whitsunday, and for one existing life in addition; or 
for the lives of two persons in being at the date of the lease, 
and the life of their survivor ; or for any period not exceed- 
ing thirty-one years from such term of Whitsunday (b). 
(2.) But as the two latter classes of leases sanctioned by 
the statute are improving leases, it is enacted that every 
lease for two lives shall oblige the tenant to fence and en- 
close the lands in a sufficient and lasting manner, within 
thirty years, and two-thirds of them within twenty years, 
and one-third within ten years, if the lease shall endure 
so long ; and that every lease for more than nineteen years 
shall oblige the tenant so to fence and enclose the whole 
subject of the lease during its endurance, and two-third 
parts of it during two-third parts, and one third-part du- 
ring one third-part of that term (c). (3.) The tenant is 
to be taken bound to keep, preserve and leave the fences 
in sufficient repair ; and it is provided that enclosures shall 
comprehend no more than forty acres in one field, except 
in the case of hills or other grounds incapable or improper 
for culture by the plough {d). 

2. Building Leasesi,^^^.) Power is given to grant 
leases, for the purpose of building, for any period not 
exceeding ninety-nine years {e)» (2«) But no person 
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shall hold more than five acres either m his own name 
or by means of other persons in trust ; and the act de- 
clares, and the lease diall declare, that it shall be voidi 
if, within ten years from its date, one dwelling-house 
for every half acre shall not be built, which is required 
to be kept in good tenantable and sufficient repair ; 
and the lease is declared to be void whenever there 
shall be a less number of houses kept in such repair 
(/)• (^0 From the powers given by the Act are ex- 
cepted the manor-place, office-houses, gardens, orchards, 
and enclosures adjacent to it, which have usually been 
in the natural possession of the proprietor, or not usu- 
ally let for more than seven years, except during mino- 
rities ; and no lease shall be granted for building villages 
or houses within three hundred yards of the manor-place 
{9)' i^)' -^^ leases are declared to be null which shall 
be granted for a rent under the last rent, or for a grassum 
or other benefit except the rent, or dated upwards of one 
year before the termination of an existing lease granted 
for a time certain (A). (5.) The conventional powers 
of leaang in tailzies are reserved entire (e). 

(a) 10 Geo. m. esp. 61, (JSe$ App.^ 
(6.) The Act, §1. 

(c) The Act, § 2. 

(d) The Act, § a 

(e) The Act, § 4. 
(/)ThsAct,§6. 
(£/) The Act, § & 
(A) The Act, § 7. 
(t) The Act, § 8. 

BOr Intbrprbtation of the act. — But few cases have 
occurred on the construction of this statute. (1.) It has 
been held that the clause prohibiting a grassum or other 
benefit extends to every benefit of any kind different from 
the rent, and that an undertaking by the lessee to pay the 
granter's debts, must be held to be such benefit (a). (2.) 
But the benefit must be clear. Thus in a question with a 
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party not the former tenant, the terms ** last lease" are 
strictly interpreted, and it is irrelevant to allege that a 
prior lease, of which that was a renewal, had been granted 
in part consideration of a grassum (ft). (3.) The Act 
does not apply to entails dated on or after 1st August 
1848 (c). 

(a) Mure, 22d Dec 1808, F. C. 

(6) D. of Buccleugh, 24th Nov. 1827, 6 S. 128. 

(c) 11 and 12 Vict. c. 86, § 12. . 

31. The Rosebert Act, as to leasing (1.) The sta- 
tute commonly called the Rosehery Acty (a), has relation 
to Leases of a proper agricultural kind and of mines and 
minerals, excambions^ and sales for the payment of entail- 
er's debts. (2.) As respects leases, it provides that not- 
withstanding the prohibitory, irritant and resolutive clauses 
contained in any entail made and established, or to be 
made and established under the Act of 1685, it shall be 
lawful for the respective heirs of entail (including the instil 
tute) in possession to grant tacks of any part of the entailed 
lands, estates or heritages, either by public roup or private 
bargain, for any period not exceeding twenty-one years, for 
the fair rent at the period of leasing, and that notwith- 
standing a prohibition against diminution of the rental, and 
to grant tacks of any mines or minerals contained in such 
lands and estates for any period not exceeding thirty-one 
years. (3.) These powers are qualified by two provisions, 
namely, 1st, that nothing in the Act contained should 
authorise any heir of entail in possession to take any 
grassum or valuable consideration other than the tack- 
duty or rent, for granting any tack, or to grant any 
tack of the home-farm, or of the mansion-house and 
offices, or of the garden, lawn, park or policy attached 
thereto, for any period beyond his own life. A nullity 
is declared in the event of any such grassum or consi- 
deration being taken, or any tack granted contrary 
to the Act; 2d, That nothing in the Act contained 
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shall prevent the heir of entail in possession from exercis- 
ing any more extensive power of leasing contained in the 
entail (b). (4.) The Act applies to all entails, whether 
executed before or after 1st August 1848; but as the 
powers conferred by the Rosebery Act were operative 
only under entails duly made and established, and there- 
fore recorded in the Register of Entails, they were by a 
later statute extended to heirs of entail possessing under 
deeds of entail not recorded under the statute of 1686 (c). 

(o) 6 and 7 WiU. IV. c. 42. 

lb) The Act, § 1, 2, 20. 

(c) 1 and 2 Vict. c. 70, in Appendix. 

32. Leasing for Special Purposes. — By an Act of 
the 3d and 4th of the Queen, entailed proprietors are 
empowered under certain regulations, to grant in feu, or 
lease on long leases, portions of their estates for the pur- 
pose of building Churches and Schools, and dwelling- 
houses for the ministers and masters thereof, with suitable 
gardens for such houses (a). Reference is made to the 
Act in the Appendix. 

(a) 8 and 4 Vict. c. 48. 

33. The Rutherfurd Act, as to Leasing. — 
(1.) The statute of the 11th and 12th of the Queen, 
cap. 36, as respects leases, provides that it shall be 
lawful for any heir of entail (including the institute) 
in possession, being of full age, with the like consents 
as would enable him to disentail the estate, to lease 
the estate in whole or in part, under the authority of 
the Court of Session, unconditionally, or subject to 
conditions, restrictions and limitations, according to the 
tenor of such consents, and to execute the deeds ne- 
cessary for that purpose (a). This provision applies to 
all entails, existing ^nA future. It is to be noted, that the 
powers conferred by the prior clause as to disentailing 
the estate, on the heir in possession being ^Hhe only 
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beir of entail in existence for the time, and unmarried/' 
are not repeated in the clause as to leases. (2.) By a 
subsequent clause it is enacted that, notwithstanding any 
prohibitory, irritant and resolutive clauses, contained in 
any tailzie dated prior to 1st August 1848, the heir in pos- 
session shall have power to grant long leases of any part 
of the estate not exceeding, in all, one-eighth in value, 
exclusive of the mansion-house, offices and policies of the 
estate, for the highest rent that can be got ; but, under the 
proviso that it shall not be lawful to take any grassum, or 
fine, or valuable consideration except the rent, for grant- 
ing any lease, and the sanction of nullity is added, as re- 
spects leases granted for a grassum and generally as to 
prohibited leases. But any more extensive powers con- 
tained in the entail are reserved entire (ft). (3.) The 
Act does not affect the powers referred to in § 31. 

(a) 11 and 12 Vict c. 36, § 4 See Powers of disentailing, 
(6) The Act, § 24. 

34« Statutory Powers as to Improvements. — 1. The 
Montgomery Act. (1.) The principle, now held to be erro- 
neous, on which this Act proceeded, was the benefit of 
the personal representatives of the heir in possession who 
should expend money on improvements, at the expense 
not of the estate but of the succeeding heirs, thus impos- 
ing a growing burden on the remoter heirs, while the ad- 
vantage derived from the improvements was yearly dimin- 
ishing* (2.) The preamble of the Act sets forth, that it 
might be highly beneficial to the public if proprietors of 
entailed estates were encouraged to lay out lAoney in en- 
closing, planting or draining, or in erecting farm-houses, 
and offices or out-buildings for the same, upon their estates, 
and that they might be induced to do so, if they and their 
representatives were secured in recovering from the suc- 
ceeding heirs of entail, a reasonable satisfaction iot the 
money so expended* 

2. Ordvnary Improvements. — (1.) It was accordingly 
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enacted that every entailed proprietor who lays out 
money in such improvements should be a creditor to 
the succeeding heirs for three fourth-parts of the 
amount of his expenditure, but under certain provisos 
which have, in their practical operation, been found to 
be of a very stringent nature (a). (2.) Ist, The amount 
expended shall not form a valid claim by the repre- 
sentatives of such proprietor for more than four years' 
free rent, after deduction of public burdens, liferents and 
interest of debts affecting the estate as at the first term of 
Whitsunday after the death of the proprietor making the 
expenditure ; and while such expenditure by one or more 
heirs remams a subsisting charge, no more money shall be 
laid out under the Act by any subsequent heir in possession 
(A). 2d, Notice to be given three months at least before 
the improvements are begun, to the heir of entail entitled 
to succeed after the heirs of the body of such proprietor, 
specifying the kind of improvements, and on what farms or 
parts of the estate it is intended to execute them, and a 
copy lodged with the Sheriff-clerk. 3d, An account of the 
expenditure for the prior year, subscribed by the proprie- 
tor, shall, with the vouchers, be annually during the 
work, lodged with the Sheriff-clerk four months after 
Martinmas, who shall record such notices, accounts and 
vouchers within one 'month after being so lodged (c). 
4tli, The statutory claim shall be exigible one year after 
the death of the improver, with interest from the term 
at which the succeeding heir's right to the rents com- 
menced ; and if not paid within three months after a re- 
quisition to that effect, the executor or assignee may 
obtain decree, and execute all other diligence except 
adjudication of the fee of the estate, and he shall be 
preferable to the other creditors of the heir in posses- 
sion* But the heir shall be discharged on assigning 
one-third of the clear rents ; and the heirs and succes- 
sors of an heir of entail in any other than the entailed 
estate shall be discharged on paying one-third of the rents 
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of the entailed estate which have come to his or their use 
(d). 5thy Where the next succeeding heir shall die be- 
fore the money is paid, the party in right may sue either 
his general representatives, or the heir of entail succeeding 
after him, or both; and use the like diligence as respects 
the entailed estate, and have the same preference a^ is be- 
fore mentioned ; and he may in like manner, and with the 
same preference, sue every succeeding heir in posses- 
sion (e). 

3. Relief competent to heirs, Sfc^ The first succeed- 
ing heir and his heirs and executors shall, to the extent 
of one-third of the rents which have come to their use, 
relieve all subsequent heirs of entail of the amount paid 
by them, and the next succeeding heir and his represen- 
tatives shall relieve all subsequent heirs to the extent of 
one-third of the rents which have come to their use, and 
so on ; and relief shall be competent to the executors or 
assignees of each of such first succeeding heir and subse- 
quent heirs, who pays more than is repaid by the third 
part of the rents which have come to his use, or the use 
of his executors (/). 

4. Limitation of action and claim, — (1.) The claim- 
ant shall require payment from the succeeding heir, within 
two years from the period of the improver's death, and if 
payment is not made, shall, within *six months after that 
period, bring his action in the Court of Session, and take 
decree and do exact diligence, without delay, to the extent 
at least of one-third part of the rents of the estate which 
shall have become due to such heir, under the penalty of 
losing all claim against the future heirs to the extent of 
such third part (ff). (2.) The decree is declared to be no 
ground of adjudication against the fee of the estate (A). 
(3.) And the claim is absolutely extinguished when it 
vests in the heir in possession (f). (4.) The expenses of 
the process are in the discretion of the Court, unless the 
full sum claimed is awarded, when it carries costs (A). 

5. Declarator by Improver, — Action is made com^- 
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petent by declarator before the Court of Session, or pro- 
cess before the Sheriff, at the instance of the proprietor 
making the improvements, against the heir of entail next 
after the heirs of his own body, for having the sum fixed 
and declared ; the decree in which shall be final if in the 
Sheriff Court, provided it has not been brought under re- 
view of the Supreme Court by suspension, within six 
months after being pronounced, or if in the Court of Ses- 
sion, either in a declarator or suspension, provided it has 
not been appealed within twelve months (/). 

5. Improvements on Mansion-house. — (1.) A proprie- 
tor of entail building, or repairing or adding to a man- 
dion-house or offices, shall be a creditor of the next suc- 
ceeding heir for three-fourth parts of his expenditure (m). 
(2.) But under the provisos^ 1st, That the claim shall be 
limited to two years' rent, after deduction of public bur- 
dens, life-rents and interests of debts which shall affect the 
estate as at the first term of Whitsunday after the death 
of the heir who expended the money claimed ; 2d, That 
notice shall be given, and the notice, accounts and 
vouchers recorded as above (w). (3.) The party in right 
may demand payment from the next succeeding heir, with 
interest from the term when his right to the rents com- 
menced, after a year from the period of the improver's 
death ; and if the money is not paid within three months, 
action shall lie as in the case of ordinary improvements 
(o). (4.) And the same rules as to relief, preferencci 
evidence and expenses, shall prevail as in that case (;?)• 

(a) 10 Geo. HI. c. 51, § 9. 
(h) The Act, § 10, 13. 
(c) The Act, § 12, 14. 
id) The Act, § 15, 16, 19. 
(e) The Act, § 17. 
(/) The Act, § 18, 22. 
(jf) The Act, § 20, 21. 
(h) The Act, § 28. 
(0 The Act, § 24. 
Ik) The Act, § 25. 
(0 The Act, § 26. 
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m) The Act, § 27. 
«) The Act, § 28, 29. 

(o) The Act, § 80. 

(p) The Act, § 81. 



36. Application of the statute. (I.) The Mont- 
gomeiy Act is declared to be inapplicable to entails made 
on or after the Ist of August 1848 (a). (2.) The Act has 
been held to apply only to lands included in deeds of entail 
which have been duly recorded in the register of tailzies 
(&). (3.) The improvements must be such in effect, and 
not merely of the nature of repairs executed for the pur- 
pose of maintaining a subject, and leaving it at his death 
in equally good condition as at the heir's succession (c). 
(4.) A family monument on a large estate is within the 
statute (d). (5.) Private roads may be deemed improve- 
ments under the statute {e). 

(a) 11 and 12 Vict, c 86, § 12. 

(6) Paget, 24th Feb. 1887, 15 S. 667 ; Lord Macdonald, 26th May 1840, 
N. S. 2, 889. 
(c) Fraser, 16th Dec. 1841, 4 N. S. 266. 
(«0 Fraser, 27th Feb. 1840, 2 N. S. 684. 
(e) 11 and 12 Vict. c. 36, § 20. 

36. Interpretation of the statute. — 1. Notice. (1.) 
The notice required to be given to the heir of entail en- 
titled to succeed after the heirs of the body of the improv- 
ing proprietor, must be accurate, and given three months 
before the improvements are begun (a). Thus intimation 
to the wrong party, although bona fide thought to be the 
heir entitled to notice, and only found not to be so by a 
decision on a nice point of law, was rejected (&). But a 
notice that the proprietor in possession intended for their 
improvement, to enclose, plant and drain certain lands 
was held sufficient (c). A notice duly made, under which 
improvements proceed unmterruptedly, although for a 
series of years, need not be renewed ; nor does a notice 
fall by the death of the party to whom it was given, if the 
improvements notwithstanding an interval of about two 
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years have not been abandoned ; but the notice must be 
timeously followed up, and thus a notice given several 
years prior to the execution of the improvements was held 
to have expired (</)• (2.) A copy of the notice must be 
lodged with the Sheriff-clerk, to be recorded, and as for 
this no time is specified, it may be done when the first pro- 
duction of accounts and vouchers takes place. 

2. Accounts. (1.) The account lodged with the 
Sheriff-clerk must state the particulars, and not merely 
the amount of the expenditure ; (e) ; but it has been held 
a sufficient specification to give the names of the trades^ 
men, and the general description of the work, such as 
mason work or wright work {f). (2.) The account must 
be subscribed prior to its registration, (y), by the party or 
his factor or commissioner, but the subscription of his law- 
agent is insufficient (Ji). (3.) The account must be re- 
corded strictly within the statutory period, and a delay of 
a week was held fatal to the claim (2). (4.) It must be 
lodged at the statutory period, annually, during the progress 
of the improvements, and not merely after their comple- 
tion, or when the expense comes to be actually paid (Jt)* 
An extract of the account from the Sheriff-Court books is 
insufficient evidence in an action in the Court of Session, 
and a proving of the tenor is necessary (Z). 

3. Vouchers* (1.) The tradesman's receipts are 
the proper evidence of the amount expended, and those of 
intermediate persons, such as tenants employed or authcv 
rised to conduct the operations, have been rejected (m). 
But an affidavit by the workman employed to superintend 
the manufacture and application of materials, such as wood 
belonging to the improver, and used in the work, was sus- 
tained as the proper evidence of the quantity and value of 
the wood (n). (2.) The vouchers in like manner as the 
accounts, must be strictly recorded within the statutory 

period (0). 

4. Judicial Procedure. (1.) The action competent 

to the improver is a proper action of declarator for ascer- 

e2 
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Caining the amount due, and it is incompetent, under the 
statute, to award the expenses of this proceeding, as being 
for his own advantage (p). On the other hand, the costs 
of an action for payment at the instance of the representa- 
tives of the improving heir, are, by the statute, laid on the 
defender, if found liable in the whole amount demanded ; 
and if decree is not obtained for the full sum, the costs are 
in the discretion of the Court (g). (2.) It is also incompe- 
tent, unless on the ground of falsehood or fraud, to open 
up a decree of declarator in absence after the statutory 
limitation (r). 

6. Mansion House. (1 .) In a case where there was 
already a mansion-house on one of several estates pos- 
sessed under the same entail, it was held that the erection 
of a mansion-house on another of the estates which lay at 
a great distance from the former, was competent, and that 
the outlay was to be calculated upon the rental of the whole 
estates {s). (2.) Under the repairs of the mansion-house 
and offices, are included necessary fixtures, the introduc- 
tion of water into the mansion-house, the erection of a 
milk-house and ice-bouse, and the building and repauring 
of garden walls {i). 

6. Preference, — There is no room for preferring an 
assignee to a claim for improvements made after the sta- 
tutory amount had been already constituted a proper debt 
against the succeeding heir, (by which means the powers 
of the heir in possession are exhausted,) to the assignee 
to a claim for the expense of the improvements first exe- 
cuted, and so constituted a debt (u). 

(ci) Elliot, 22d Jan. 1793, M. 15,622. 

(6) Fmlayson, 12th Dec 1821, F. C. 1 S. 196 ; Thomson, 11th Dec. 
1824, 8 S. 272 ; Sandford on Entails, pp. 338-9. 

(c) Campbell, 15th May 1822, E. C. 1 S. 383 ; Elliot as in (a). 

(d) Eraser, 2d Dec. 1836, 14 S. 89 ; Williamson, 18th Feb. 1841, 8 N. S. 
570 ; Torrance as in (e), 

(«) Torrance, 1st Dec. 1820, F. C, as reversed, 26th May 1826, 2 W. 
S.429. 

(/) E. of Kintore's Exec., 30th June 1847, 9 N. S. 1394. 
(^) Campbell, as in (c). 
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(A) IVaser, 2d Dec. 1835, 14 S. 89 ; Fraser, 27th Feb. 1840, 2 N. S. 684. 

(0 Campbell as in (c). 

(k) Marq. of Abercom, 11th July 1840, 2 N. S. 1382. 

(0 Fraser, 17th Feb. 1840, 2 N. S. 684. 

(m) Stirling, 14th Dec 1814, F. C; Torrance as in (e) ; Wiliamson, 
18tih Feb. 1841, 3 N. & 670. 

fn) Fraser as in (/). 

(o) Campbell as in (g). 

(/>) Torrance as in (e). 

(q) 10 Geo. m. c. 51, § 25. 

(r) Lord Macdonald, 7th Feb. 1881, 9 S. 460 ; Lindsay, 80th May 1884, 
12 S. 657 ; Macpherson, 14th May 1839, 1 N. S. 718. 

(«) Stirling as in (m) ; Macdonald, 15th Dec. 1835, 14 S. 150. 

(0 Fraser as in (^0 ; F2* of Kintore*s Exec, as in (/> 

(u) Cochrane, 30th Jnne 1886, 14 S. 1040. 



37- The Ruthbrfurd Act. — 1. Expense of past vm- 
provements. (I.) The Act of 1848 has abolished the com- 
plicated method introduced by the Montgomery Act, of 
laying a proportion of the expense of improvements exe- 
cuted under entails dated prior to 1st August 1848, on the 
future heirs, by means of the obligations of the latter for 
three-fourths of the amount sanctioned by the statute being 
made operative by direct claims and clauses of relief of a 
mere personal nature. (2.) In place of it has been substi- 
tuted in the case of improvements executed prior to the 
passing of the late Act, an annual-rent charge to be 
granted under the authority of the Court against the rents 
of the estate, not exceeding legal interest on three-fourth 
parts of the amount expended and ascertained by decree 
under the Montgomery Act, payable during the life of the 
improver, and of a sum not exceeding the rate of £7, 2s« 
per cent, on such three-fourth parts, and so in proportion 
for any greater or less sum, payable for twenty-five years 
after his death (a). (3.) Reference is made to the Ap- 
pendix for the form in which it is thought that the bond 
of annual-rent ought to be framed. It contains, 1st, A 
personal obligation on the heir in possession for an annual- 
rent, at the rate of legal interest, on three-fourth parts of 
the ascertained expenditure, payable during the life of the 
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granter ; 2dly, A warrant for infeftment in an annual-rent 
(and in the lands themselves in security) at the above rate, 
payable during the same period ; 3dly, A personal obliga- 
tion on the granter and the heirs of entail succeeding to 
him for an annual-rent, calculated on the same amount, at 
the rate of L.7, 2s. for every L.lOO, payable for twenty- 
five years after the death of the granter ; and, lastly, a war- 
rant for infeftment in an annual-rent at a like rate, and in 
the lands themselves in security. The bond of annual- 
rent thus follows in some respects the form of the heritable 
bond without the dispositive clause, and the security will 
be completed by an instrument of sasine duly recorded. 
(4.) It is to be noted that no rules are laid down or rates 
fixed for the redemption of an annual-rent right by a 
future heir, which can therefore only be effected by volun- 
tary arrangement. (5.) Nor is it provided that the con- 
sideration of granting a bond of annual-rent shall not ex- 
ceed the sum on which the annual-rent is calculated, 
although this is implied, and the acceptance of any higher 
consideration would plainly be a fraud against the future 
heirs. 

2. Expense of future Improvements. — (1.) The like 
optional powers are given to an heir in possession under an 
entail dated before the 1st August 1848, who has executed 
improvements subsequent to the passing of the Act, (14th 
August 1848,) and obtained decree for three-fourth parts 
of the sums expended thereon under the Montgomery 
Act, to grant an annual-rent charge in the same form 
as in regard to past improvements, limited, however, to 
twenty-five years from the date of the decree of declarator, 
or during such portion of that period as shall remain at the 
date of the bond ; such annual-rent not exceeding the sum 
of £7, 2s. for every £100 of the whole of the sums ex- 
pended, and so in proportion for any greater or less sum (&)• 
(2.) The bond of annual-rent applicable to this and the 
following cases, may be framed from the example in the 
Appendix. 
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3. Rights of Executor^ Sfc. — (1.) In the event of 
the heu* in possession having died, after obtaining decree 
of declarator for three-fourth parts of the expense of 
improvements executed before the passing of the Act, 
without having executed a bond of annual-rent, or charged 
the estate as after-mentioned, his executor or personal 
representative or assignee may, under the authority of 
the Court, require the heir in possession to execute a 
bond of annual-rent for a sum not exceeding £7, 2s. 
for every £100 of such three-fourth parts, payable 
for the period of twenty-five years after the death of the 
improver ; reserving to the heir a right to impute, in part 
payment, any excess of sums paid by or recovered from him 
towards such improvement debt, beyond the amount of 
annual-rents due after the death of the improver (c), (2.) 
It is to be noted, 1st, That the succeeding heir cannot re- 
quire the executor to accept of a bond of annual-rent; 
and, 2d, That the power to demand a bond of annual-rent 
is given only to the executor or assignee of the heir making 
the expenditure. 

4. Expenditure not in terms of the Statute. — (1.) 
Where an heir in possession shall have at any time, whether 
prior or subsequent to the passing of the Act, (14th Au- 
gust 1848,) executed improvements of the nature of the 
statutory improvements, but shall not have obtained decree 
under the Montgomery Act, by reason of its provbions 
not having been adopted or not duly complied with, such 
heir may apply for the authority of the Court to grant 
bond of annual-rent for the statutory amount, and the 
Court, after such proceedings as they may think fit to di- 
rect or to adopt, shall consider the application, and take 
such evidence and institute such inquiry as may seem 
necessary ; and if it shall appear that the improvements 
are of the nature contemplated by the Montgomery Act, 
and that the expenditure was bona fde made, they shall 
grant warrant for the execution of a bond of annual-rent, 
as in the case of improvements for which decree has been 
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obtiuned (</). (2.) Thus the annual-rent will not exceed 
£7, 28. on every £100 of three-fourths of the amount 
expended, in the case of past improvements; and in that 
of future improvements, £7, 28. on every £100 of the 
whole amount expended. (3.) No power is given to the 
representatives of the heir to follow out the process after 
his death, and the benefit of the enactment being there- 
fore personal to the improver, will be absolutely lost in 
that event. 

5, Remedies. — (1.) Annual-rents shall be recover- 
able out of the rents and profits of the estate, and from the 
heir in possession, as accords of law, but shall not be made 
the ground of adjudication or eviction of the fee. (2.) The 
heirs in possession, in their order, shall be bound to keep 
down such annual-rents, and no more than two years' 
arrears, with interest and penalties, shall be recoverable 
out of the rents, as respects future heirs ; all remedies, 
however, being reserved, as for a personal debt, against the 
heir in possession (e). 

6. Bond and Disposition in Security y optionah — (1.) 
It is provided that in all cases in which the proprietor in 
possession may grant, or may be called upon to grant, a 
bond of annual-rent in terms of the Act, he may, under 
the authority of the Court, charge the fee and rents of the 
estate or any part of the estate except the mansion- 
house and its offices and policies, with two-third parts of 
the sum on which the amount of the bond of anntial-rent, 
if granted, would be calculated ; that is to say, with two- 
thirds of three-fourth parts of the expenditure for which 
decree may have been obtained, in the case of improvements 
executed before the 14th August 1848, and of two-thirds of 
the whole sums expended and decerned for subsequent to 
that date. (2.) It is not provided that the proportion shall 
be diminished according to the interval between the death 
of the improver or the date of the decree, and the date of 
the bond. (3.) The bond may be in the like form, and 
shall have the like effect and operation, and be subject to 
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the like conditions and provisions as to keeping down in- 
terest, and as to the remedies against the estate and its 
rents, and otherwise, as are provided by a future clause 
in regard to bonds and dispositions in security for provi- 
sions to younger children granted under the Aberdeen 
Act (/). 

7. Effect of Bond. — The granting of any bond of 
annual-rent or bond and disposition in security, shall ope- 
rate as a discharge of all claims except those constituted 
by the bond (g), 

8. Title of the Heir in possession, — It is nowhere in 
the Montgomery Act or the Rutherfurd Act, said, that 
the heir of entail in possession shall be infeft in the estate, 
but, on the contrary, by the latter, he may without being 
infeft and although the entail is unregistered, perform any 
act permitted to be done (K) ; but there is no alteration or 
suspension of the ordinary rule of law which excludes the 
debts of an heir uninfeft from affecting the lands, and con- 
sequently, the bonds of annual-rent or bonds and disposi- 
tions in security to be granted for the expense of improve- 
ments, will not found a direct claim or charge against the 
rents of the estate for any longer period than the lifetime 
of the granter, and that only as personal claims, unless 
granted by a feudal proprietor, or validated by his subse- 
quent infeftment. 

(o) 1 1 and 12 Vict, c 36, § 13. 

(Ji) The Act, § 14. 

Ic) The Act, § 16. 

(J) The Act, § 16. 

(e) The Act, § 17. 

(/) The Act, § 18, 

(jSi) The Act, § 19. 

(A) The Act, § 42. 

38. Statutory powers as to bxcambion. — 1. The 
Montgomery Act. (1.) By the 10 Geo. III. c. 51 (a), 
certain limited powers are given to heirs of entail ou 
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tbe preamble, that the enclosing of lands may be re- 
tarded or prevented, or at least rendered inconvenient, 
by the want of power to exchange small parcels of the 
lands of their entailed estates for other lands convenient 
for t)ie estate, and more conducive to the general improve- 
ment of the country. (2.) Transactions were sanctioned, 
to the extent of thirty acres of arable land, Ijring in one place 
or plot, or a hundred acres of lands consisting of hills or 
other grounds incapable or improper by their nature, for 
culture by the plough ; but the restriction as to quantity was, 
in practice, evaded by separate transactions, and these, in 
one instance, were sustained (b). (3.) The value is directed 
to be ascertained by the Sheriff, on the application of the 
proprietor of the entailed estate, and the contract of excam- 
bion, executed under his authority, shall be recorded in the 
Sheriff-court books within three months after its execu- 
tion, meaning the last date of the deed. (4.) The con- 
tract is declared to be effectual to all intents and purposes, 
and the land given in exchange to the entailed estate shall 
be held to be a part thereof, and subject to all the prohi- 
bitory, irritant and resolutive clauses of the entail, in the 
same manner as if it bad been originally a part of the 
estate ; and the lands given from the entailed estate shall 
be held as out of the entail, and liberated from all its pro- 
hibitory, irritant and resolutive clauses. Neither in this 
nor the Rosebery Act is any form given for the contract 
of excambion, which makes it expedient to insert in it the 
restraining clauses of the entail. (5.) The Act was de- 
clared to apply to all tailzies whether made before or 
after the statute of 1685 (c) ; but it is now inapplicable to 
those dated on or after Ist August 1848 (</). 

2. The Rosebery Act. — (1.) By the statute of 
William the IVth, the effect of the Montgomery Act is 
saved, but the powers of heirs of entail as to excambion 
are enlarged, and certain forms prescribed for carrying 
through the transaction in the Court of Session. As those 
forms are however superseded by the late statute, although 
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not abrogated, and the more simple and effective proce- 
dure which it contains introduced in their place, it is un- 
necessary here to mention them in detail (e). (2.) By 
the Rosebery Act, the heir in possession under an entail 
duly made and established, and therefore recorded in 
the Register of Tailzies, having completed a feudal 
title, may make exeambion of any portion of the en- 
tailed estate not exceeding one fourth of its value, ex- 
cepting the principal mansion house or offices, or the 
garden, park, lawn, house-farm or policy, for an equivalent 
in other lands or heritable property ; the power of any 
one heir when exercised to that extent being exhausted 
(fj* (^0 ^^^ contracts of exeambion shall be effectual 
to all intents and purposes, and the lands and heritages 
received in exeambion held to be a part of the entailed 
estate, and subject to all the prohibitory, irritant and 
resolutive clauses of the entaD, in the same manner as 
if they had been originally a part of the estate ; and the 
lands and heritages given in exchange shall be held as out 
of the entail, and liberated from all its prohibitory, irritant 
and resolutive clauses, When the subjects proposed to 
be given in exchange are held under more than one deed 
but descendible to the same series of heirs, they shall be 
dealt with as forming part of the same estate and con* 
tained in one and the same entail (ff). (4.) The contract 
was directed to be recorded both in the Sheriff-Court 
books and the Register of Entails, a provision which is 
repealed by the late Act as respects registration in the 
former (A). 

(a) 10 Geo. m. c. 61, § 32, 38, 34. 

(6) M*Kechiiie, 11th July 1821, 1 S. 114. See Marq. of Abercorn, 26th 
Jan. 1816, F. C. 

(c) The Act as in (o), § 1. 

(d) 11 and 12 Vict. c. 36, § 12. 
(e ) The Act as in (cT), § 37. 

If) 6 and 7 WiU. IV. c. 42, § 3, 4. 
(g) The Act as in (/), § 6, 6. 
(A) The Act as in (d), § 37. 
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39. Ambndmbnts of thb Rosbbbrt Act. — (1.) By an 
Act of the Ist and 2d of the Queen, the powers of making 
excambions contained in the Rosebery Act are extended 
to heirs of entail under deeds of entail not recorded in 
terms of the Act of 1 685 (a). (2.) The Act dispenses with 
registration in the Register of Tailzies of any contract of 
excambion executed under the powers of the Act, until 
the registration of the entail itself, when it is to be re- 
corded at the same time as the entail. (3.) Owing to 
a doubt which had occurred in regard to the effect of 
contracts of excambion under the Act of Will. IV., which 
did not contain the destination and restraining clauses of 
the entail, a supplementary Act was passed to remove any 
doubts on the subject (&). By this Act a reference to 
those clauses is made sufficient. 

(a) 1 and 2 Vict. c. 70, in App. 
(6) 4 and 5 Vict. c. 24, in App. 

40. Interprbtation. — The cases which have occurred 
under the Montgomery and Rosebery Acts are few and un« 
important, (a). The Court, in one instance, authorised 
an extra value to be put on the fee-simple lands proposed 
to be acquired in exchange, on the ground of their being, 
from local situation, worth more to the heirs of entail than 
to an ordinary purchaser (i). 

(a) See M*Eechnie, 11th July 1821, 1 S. 114 ; Hamilton, 13th Nov. 1833, 
12 S. 22 ; E. of Einnool, 16th Jtilj 1840, 2 N. S. 1458. Here a patronage 
was held a fit subject for excambion. 

(6) Lord Macdonald, 5th Julj 1838, 16 S. 1259. 

41. The Ruthbrfurd Act as to excambion. — (1.) It 
is provided as to excambions, that heirs of entail in pos- 
session under entails made prior to the statute, may 
excamb the estate in whole or in part, with the consent 
of the whole heirs of entaU, if there be less than three, 
at the date of the consents, and at the date of presenting 
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an applicatton under the Act for the authority of the 
Court ; or otherwise, with the consent of the three near- 
est heirs who at the time are entitled in their order 
to succeed to the heir in possession ; or otherwise, with 
the consent of the heir*apparent under the entail, or of 
the heir or heirs, in number not less than two including 
the heir^pparent, who, in order successively, would be 
heir-apparent. The contract of excambion and other ne- 
cessary deeds are required to be executed at sight of the 
Court (a). It is to be noted, that although the parties to 
give consent are the same as are required in sales and for 
disentailing the estate, it is not necessary that the heir next 
in succession shall be a person of twenty-five years of 
age, not subject to any legal incapacity. Consequently, 
consent may be given by one of full age, or, in terms of 
another clause, by the guardians of a pupil or minor or in- 
capable person (&). (2.) The contract being a deed of con- 
stitution as respects the lands received in exchange, must 
contain the destination, and the conditions, provisions and 
prohibitory, irritant and resolutive clauses of the original 
entail, and it will thus be a more complex deed thaii a 
contract under the Rosebery Act as amended. No rules 
are laid down for fixing the relative values of the lands 
to be excfhatlged^ but these will be ascertained under the 
authority of the Court ; and care must be taken in framing 
the deed, to conform to the stamp laws by setting forth 
die true money consideration, if any, which is given by 
the heir of entail to the other party for the exchange, over 
and abov« the lands conveyed by him. (3.) An heir of 
entail, without the consents required by the statute for a 
sale, cannot exdamb the estate or part of the estate for 
lands of less value, and a money price as part of the con- 
sideration^ thus effecting a sale under cover of a transac- 
tion of another kind. (4.) It is not in words made neces- 
sary to^ record the contract in the Register of Tailzies, 
or any other register; but registration in the former is 
neoeslififrily implied, because essential to the establish- 
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ment of the contract as an entail of the acquired lands 
under the statute of 1685. (5.) The clause differs as to 
powers, from that which authorises disentail, there being 
no authority committed to the only heir of entail in exis- 
tence for the time, and unmarried, to make excambion, al- 
though he may disentail the estate in whole or in part« (6.) 
The forms of procedure as to excambions introduced by 
the Rosebery Act are superseded, and the use of those 
sanctioned by the Rutberfurd Act authorised in their place. 
But, in substance, the Rosebery Act is still in force (c). 

(a) 11 and 12 Vict, c d6, § 5. 
(6) The Act, § 31. 
(c) The Act, § 87. 

42. Family provisions — The powers conferrec| on heirs 
of entail in reference to provisions for husbands, wives and 
children, are contained in the Aberdeen Act (a), and the 
Rutberfurd Act (&). 

(a) 6 Geo. IV. c 87. 
(6) 11 and 12 Vict. c. 86. 

43. The Aberdeen Act. — 1. Wives. (I.) The pre- 
amble of this statute proceeds on a recital of the Acts 
of 1685 and of the 10th of George III., and a state- 
ment that sundry entails contain no powers in regard to 
the granting of provisions to the wives or husbands, and 
the children of the proprietors of the estates, and in many 
other entails by reason of the change in the value of 
money, the improved value of land and other causes, the 
powers of granting such provisions had become entirely 
inadequate. (2.) Power is therefore given to every heir 
in possession, under certain limitations, to infeft his wife 
in a liferent provbion by way of annuity, not exceeding a 
third of the free yearly rent when the lands are let, or of 
the value when they are not let, after deducting the pub- 
lic burdens, liferent provisions, the yearly interest of debts 
and provisions, (including the interest of provisions to 
children authorised by a future clause), and the yearly 
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: amount of all other burdens affecting and burdening the 

lands or their rents or proceeds, and diminishing their 
clear yearly rent or value to the heir in possession ; all as 
the same may happen to be at the death of the grantor. 
-; The institute in the entail is not in words empowered by 

'^ the Act (a). (3.) An excess over the statutory limit does 

1 not void the provision, which is subject to restriction (5). 

(4). In estimating the amount of rental on which the pro- 
vision will be calculated, the interest of the amount pro* 
vided to younger children under a future section must be 
deducted from the free rent, as, on the other hand, will 
be done with the annuity, in estimating the amount of 
rental for children's provisions. The operation is per^ 
formed in practice according to a formula which will be 
found appended to the report of a case respecting provi- 
sions under the conventional power in a deed of entail (c)« 

2. Husbands. — The annuity to a husband is fixed 
at one-half the free rents estimated as above, or one-third, 
in the e^ent of a prior annuity to a wife or husband affect- 

p ing the estate under the Act ; and is subject to the same 

rules as in the case of a wife (d). 

3. Restriction as to number, — When two liferents 
subsist, it shall not be competent to grant a third, so as 
to take effect until one of the former has expired ; but the 
power may be exercised, so as to have the effect of in- 
creasing a former or granting a new liferent, upon the 
ceasing or expiration of any former or subsisting liferent, 
although such may not take place in the lifetime of the 
granter {e), 

4. Children. — (I.) Bonds of provisions or obligations 
to the child or children who shall be alive at the death of 
the granter, or of whom his wife shall then be pregnant, 
and who shall not succeed to the estate, may be granted, 
binding the succeeding heirs of entadl, and bearing inte- 
rest from the granter's death. (2.) The amount of the fund 
out of which provisions may be granted, after making the 
deductions before-mentioned including existing provisions 
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to wives and children, shall be, for one child, one year's, 
for two children, two years', and for three or more children, 
three years' free rent or value (/)• (3.) But his share of 
the provision may be secured in the marriage-contract of 
a child, so as to be effectual notwithstanding his prede- 
ceasing the granter (g). (4.) Upon any child succeeding 
to the entailed estate, the provision granted to him or her, 
in so far as not previously paid, shall be extinguished (A). 
(5.) Where the statutory powers have been fully exer- 
cised by one or more heirs in possession, they shall 
cease until part of the provisions so granted shall have 
been paid or extmguished ; the heir in possession being 
only empowered to grant provisions to such an extent 
as may be open and unexercised for the time. In this 
particular, therefore, there is a marked distinction between 
provisions to husbands or wives, and provisions to children, 
the former being permitted prospectively, whereas the 
faculty as to the latter, and not merely the effect of the 
provision, is absolutely suspended until some part of the 
provisions existing to the fiill extent of the power has been 
extinguished (t). (6.) An excess over the statutory limit 
does not void the provision, which is only subject to re- 
striction (A). 

5. Preference and effect, — (1.) Annuities and provi- 
sions shall not affect the fee, but only the yearly rents and 
proceeds of the estate (/)• (2.) Provisions to children shall 
be exigible from the succeeding heir, after a year from the 
grantor's death, with interest from the period when the 
succeeding heir had right to the rents, and all diligence is 
made competent, except adjudication against tJie entailed 
estate ; words which do not exclude adjudication of the 
heir's liferent (m). (3.) An heir in possession sued for 
payment of children's provisions shall be discharged on 
assigning one- third of the clear rents or proceeds of the 
estate (n). 

6. General enactments. — (1.) An irritancy is not in- 
curred by exercising the statutory powers, and the con- 
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ventioDal powers of the entail are saved ; but where these 
are less than the statutory powers, the latter cannot be ex- 
ercised in addition to the former so as to exceed in whole 
the statutory proportions of the rents (o), (2.) The 
powers of the Act, and of the Montgomery AcU Are not 
to be exercised to such an extent as to deprive the heir in 
possession of more than two-thirds of the free rents (p). 

7p Title of the heir in possession. (1 .) It is deducible 
from the words *^ provide and infeft '* used in § 1 and 2 in 
reference to the power to provide wives and husbands, that 
the granter of the annuity shall have completed a feudal title 
under the entail, at least during his own lifetime, as otlier* 
wise his warrant for infeftment would be inept. (2.) In 
reference to provisions to children, although the power is 
given in general terms to the heir in possession^ the feudal 
rule equaUy applies, so that, if an heir apparent granting 
obligations whether heritable or personal, should die with- 
out being infeft and before he has been three years in pos- 
session, they will not be effectual against future heirs. (3.) 
But when he holds a mere personal right under an entail 
not feudalized, or when the entail although feudalized, has 
not been recorded in the Register of Tailzies, it is thought 
that the Act as contemplating a tailzie completed and re- 
corded in manner directed by the Act of 1685, is inappli- 
cable to the case. 

8. Application and Interpretation of the Act. — ( 1 .) By 
the Act of 1848, the Aberdeen Act is declared to be in- 
applicable to entails made on or after 1st August 1848 (q). 
(2.) But few cases have occurred affecting the terms of 
the Act, and reference is made to provisions under a power 
in the entail. (3.) The rent of the year current at the 
death of the granter is the rule under the statute, without 
deduction of income-tax (r). (4.) The obligation must be 
directly imposed, e. g.^ the statutory provision cannot be 
given by means of a bond obliging the heirs of entail 
to relieve the general representatives of the granter of a 
provision affecting them ; but the existence of such a pro* 
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vision is no bar to the exercise of the statutory powers (s). 
(5.) The nomination of a trustee under the provision of 
the Act by which the heir in possession may discharge his 
obligation by assigning a third of the rents, may be com- 
petently made by the Lord Ordinary under a remit by the 
Court (t). 

9. Form of the Bond. — (1.) It is a good practical 
rule to grant provisions to children under the statute, by 
bonds of annualrent obliging the granter and the heirs of 
entail personally, and also directly affecting the rents of 
the estate, to which, if there be no express authority for it 
in the Act, there seems at least no obstacle. By using 
this form, all questions of preference between the children 
and the creditors of future heirs holding infeftments in 
security, are avoided. For as the Act declares that the 
provisions shall form a burden only on the rents and the 
succeeding heirs, they are not in the position of entailer's 
debts, as are provisions granted under powers in the deed 
not restricted to the rents, which, as will be seen under the 
head of ReservatioTis, have been held to ground adjudica- 
tion both as to principal and interest. (2.) In competition 
therefore with the creditors of future heirs in common 
debts, although provisions under conventional powers are 
unquestionably preferable as respects the estate, and b^ing 
recoverable by adjudication and ranking and sale, are 
necessarily prior in ultimate effect to all burdens which 
merely attach to the rents, the doubt has occurred whe- 
ther provisions under the statute, if constituted by per- 
sonal obligation, are not postponed to securities duly 
imposed by the heir in possession, during his lifetime, 
by reason of the limited nature of the obligation and bur- 
den which they create on the estate. Bonds therefore 
for the statutory provisions ought to be in the form of 
proper bonds of annualrent, affecting the rents of the 
estate, and binding the heirs personally, being redeemable 
of course by the heir in possession on payment of the 
principal sum and arrears of interest. 
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(a) 6 Geo. IV. c. 87, § 1, 3. 
lb) The Act, § 7, 

(cj See Macdonald Lockhart, 18th May 1836, U D. B. M. 785. 
Id) The Act as in (a), § 2. 
(e) The Act, §3. 
(/) The Act, § 4. 
{g) The Act, § 6. 
(h) The Act, § L 
(i) The Act, § 6. 
{k) The Act, § 7. 
(0 The Act, § 8. 
(m) The Act, § 9. 
(n) The Act, § 10. 
(o) The Act, § 11, 12. 
Ip) The Act, § 13. 
Iq) 11 and 12 Vict. c. 36, § 12. 

CO Campbell, 21st May 1831, 9 S. 624 ; Maclaine, 29th Dec. 1845, 8 
N. S. 16a 
(«) Braedalbane, Trs. 26th May 1840, 2 N. S. 904. 
(0 Maxwell, 26th June 1840, 2 N. S. 225. 



44. The Ruthbrfurd Act as to family provisions. 
— 1. Partial Repeal of the Aberdeen Act. — It is enacted 
that the Act of the 5th of Geo. IV. c. 87, shall be inap- 
plicable to any tailzie executed on or after 1st August 
1848 (a). 

2. Estate made liable for ChUdrtrls provisions, — ( 1 . ) 
An heir of entail in possession liable to pay or provide by 
assignation of the rents for provisions to younger children, 
granted by a former heir under the Aberdeen Act, or un- 
der powers in the entail, or who, in the marriage-contract 
of his own younger child, shall under the Act or the en- 
tail have granted a provision out of the rents, may charge 
the fee and rents of the estate, exclusive of the mansion- 
house and its offices and policies, by bond and disposition 
in security, binding the grantor and the heirs of entail in 
their order, for the amount of such provisions, and contain- 
ing all clauses usual in bonds and dispositions in security 
granted over fee-simple lands (b). A power of sale may 
therefore be introduced into such bonds. (2.) The au- 
thority of the Court is in the first instance to be obtained, 

F 2 
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and the petition shall, in a schedule, set forth the specific 
portion of the estate which it is proposed to charge with 
the provisions (c). (3.) The heir in possession for the 
time shall be bound to keep down the interest accruing 
during his possession, and the creditors' remedy as against 
the fee and rents of the estate in the hands of a succeed- 
ing heir, shall be limited to the principal sum, with two 
years' interest {d), (4.) Portions of the estate may be 
sold under the authority of the Court, for paying off pro- 
visions so charged on the estate, the price to be duly ap- 
plied, and dispositions in fee- simple granted at sight of the 
Court, and the surplus, if exceeding £200, re-invested 
in other lands to be added to the estate, or laid out in pay- 
ment of entailer's debts, or of any other money charged on 
the fee under this or any other Act, or in the redemption 
of the land-tax, or in permanently improving the estate, 
or in repayment of money already expended in improve- 
ments, as may be deemed most advisable (e). The sur- 
plus, if less than £200, is directed to be paid to the heir 
for his own use. (5.) These enactments apply to future 
as well as exiating entails, in as far as regards provisions 
granted under a power in the deed. 

3. Provisions out of Trust-money. — When money 
or other property, real or personal, has, prior to the 
1st August 1848, been invested in trust for the purchase 
of land to be entailed, or when land has, prior to that date, 
been directed to be entailed but the direction has not been 
carried into effect, such money or land may be affected 
with provisions to husbands, wives and younger children, 
in terms of, and as if subject to the Aberdeen Act (/). 

(a) 11 and 12 Vict. c. 36, § 12. 

(6) The Act, § 21. 

(c) The Act, § 23. 

Id) The Act, § 22. 

(e) The Act, § 25. 

(/) The Act, § 29. 

45. Statutory powers as to sales. — 1. Superiorities, 



45. STATUTORY POWERS AS TO SALE. 85 

Heirs of entail are authorised to sell the superiorities to 
their vassals ; the price to be re-invested in lands subject 
to the fetters of the entail (a). 

2. Redemption of the Land Tax. — The sale of part 
of the estate, (or borrowing money thereon), for this pur- 
pose, is authorised by the Act 42 Greo. III. c. 46 (fi). 

3. Lands for Government purposes, — The Crown is 
empowered to purchase lands for erecting buildings or 
making settlements notwithstanding the strictest entail, and 
to transact with the guardians of minor or fatuous heirs. 
The price is subject to re-investment (c). 

4. Lands for public purposes. — Prison boards, public 
companies, and others, are by particular statutes empower- 
ed to take or acquire lands from heirs of entail, notwith- 
standing the fetters of the entail. The price is subject to 
re-investment, except where of small amount, and it is 
generally declared to belong to the heir in possession when 
not exceeding £200 sterling. 

5. Payment of Entailer's debts. (1.) By the Rose- 
bery Act powers are given to heirs of entail under 
authority of the Court, to sell portions of the estate for 
the payment of those debts or obligations of the maker of 
the entail for which the estate is liable to be adjudged or 
evicted. The guardians of minors may act for them {d.) 
(2.) The Court shall and may enquire into and fix the 
amount of such debts and obligations, and direct advertise-, 
ment of the sale, and the adjustment of articles of roup {e). 
The lands shall be sold and the price divided according 
to the forms in judicial sales before the Court. They 
shall belong to the purchaser freed from the fetters of 
the entail, and the price, when payment cannot be in- 
stantly made, is to be consigned in the Bank of Scot- 
land, the Royal Bank of Scotland, the Bank of the British 
Linen Company, the Commercial Bank of Scotland, or 
National Bank of Scotland (/). Discharges are to be 
granted by the creditors, which shall be registered in 
the Books of Council and Session (^). (3.) The sur- 
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plus of the price over £200 shall be invested in lands 
to be re-entailed on the same heirs, and subject to the 
like fetters as in the original entail ; the deed shall be pre- 
pared at sight of the Court and recorded in the Register 
of Tailzies, and sasine passed upon it. Any lesser surplus 
is to belong to the heir in possession (A). (4.) Notice 
of all applications to the Court shall, three months prior 
to the application being made, be published once in the 
Edinburgh and London Gazettes, and in two or more news- 
papers published in Edinburgh, and usually circulated in 
the district where the entailed estate lies, and in one news- 
paper published in the district ; and the Court shall 
direct such further intimation as may seem proper (i). 
(5.) The powers of the Act belong to trustees holding 
lands in trust with directions to entail them, and to the 
institute equally with the heirs of entail (A). (6.) The 
Act, by its terms, does not contemplate a total sale, but a 
sale of portions only of the estate, and therefore when the 
debts are manifestly larger than its value, some other 
mode of disposal must be adopted, e, g. a private statute 
or judicial sale (Z). 

6. Powers under the Rutherfurd Act. — (1.) The pro- 
prietor in possession, being of full age, may sell the 
estate under the authority of the Court, in whole or in 
part, with the same consents as would entitle him to 
execute an instrument of disentail, and that uncondition- 
ally, or subject to conditions, restrictions or limitations, 
according to the tenor of the consents (tw). This power 
applies both to existing and future entails, but as to 
existing entails, it is not extended to the '^ only heir of 
entail in existence for the time, and unmarried,*' who may 
in order to accomplish the purpose, but as to existing 
entails only, proceed in the first instance, under the prior 
section, to disentail the estate in whole or in part. {See 
Disentail.) (2.) He may under the like authority sell 
any portion of the estate, except the mansion house 
with its offices and policies, for paying off any debts for 
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which it is made competent by this Act to charge the 
estate by means of bonds and dispositions in security; 
or which may be charged on the estate by any Act of Parlia^ 
ment, but without a power of sale ; and any debts validly 
charged against the fee of the estate. The upset price is to 
be fixed, the sale carried through, and the price applied un- 
der the same authority, in or towards payment or extinction 
of the debts. Any surplus if exceeding £200, is to be invest- 
ed in other lands to be added to the remainder of the estate, 
or expended in payment of entailer's debts, or of any money 
charged on the fee of the estate under this or any other 
Act, or in redemption of the land tax, or in permanently im- 
proving the estate, or in repayment of money already ex- 
pended in improvements, as may be deemed most advisable. 
If the surplus is invested in other lands, the tailzie of these 
shall, whatever its actual date, be taken to be of the date 
of the original tailzie of the estate. Any surplus less 
than £200 shall belong to the heir in possession (n). (3.) 
Debts of the entailer, therefore, when already secured 
on the estate, or made charges against the fee of the 
estate by adjudication, come within the clause, although 
for these the former remedies may still be resorted 
to, namely, the Rosebery Act, a private statute, or 
judicial sale. And by a subsequent clause such debts 
may be paid out of the surplus price of entailed lands, /)r 
of any right or interest connected with the entailed estate, 
sold or disposed of under the Act for other purposes, or out^ 
of trust money directed to be entailed on the same heirs (p). 
(4.) No creditor having a power of sale under a bond and 
disposition in security or other deed of security under this 
or any other Act, shall sell in manifest excess of what is 
necessary or proper for payment and extinction of the prin- 
cipal and interest of his debt and expenses, and the de^ 
cree of the Court in any suspension of a sale on the ground 
of manifest excess shall be final, and not subject to appeal. 
The surplus, if exceeding £200, shall be re-entailed, and 
the deed, whatever its actual date, taken to be of the date 
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of the original entail, and any surplus not exceeding £200 
shall belong to the heir in possession {p)» (5.) The above 
provisions apply, according to their nature and terms, to 
entails both existing nn^ future. 

(a) 20 Geo. 11. c. 60, § 16, 17. 

(h) See the statute ; Bell's Pr. 1773 ; Sandford on Entails, 348. 
(c) The Act as in (a); 20 Geo. II. c. 61. 

(cO 6 and 7 WiU. IV. c. 42, § 7 ; Dalrymple, 17th July 1846, 8 N. a 
1217. 
(c) The Act as in (d), § 8, 9. 
(/) The Act, § 10, 11, 18. 
ig) The Act, § 18. 
(h) The Act, § 16, 16, 17, 19. 
(0 The Act, § 21. 
Qc) The Act, § 20. 

(0 The Act, %7,et teg. ; Sandford on Entails, 366. 
(m) 11 and 12 Vict. c. 86, § 4, 6. 
(n) The Act as in (m), § 26. 
(o) The Act, § 26. 
(p) The Act, § 80. 

46. Statutory Powers of Feuing, — I. For Special 
Purposes, — (1.) By an Act of the 3d and 4th of the Queen, 
power is given to heirs of entail in possession on a feudal 
title, and to the tutors and curators and other legal guar- 
dians of pupils, minors, and persons under mental or other 
legal disability, to grant or dispone in feu portions of land 
as the sites of places of public Christian worship, schools, 
burying grounds and play grounds, and for dwelling-houses 
and gardens for the ministers and masters. (2.) The feu- 
duty may be below the just avail and value of the ground. 
(3.) Grassum, fine or other consideration than the feu-duty 
is excluded. (4.) The extent of ground shall not exceed 
one-fourth of an acre for a place of worship, one acre 
for a burying ground, one-eighth of an acre for a dwelling- 
house, one acre for a school-house and play-ground, or half 
an acre for a garden. (5.) The Sheriff shall have power 
to decide, with the consent of the next heir, or without his 
consent on notice in terms of the Act. (6.) The record- 
ing of the feu-charter in the Register of Sasines is made 
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equWalent to infeftment. (7.) Alienation is excluded, and 
all conveyances, sub-feus, leases, securities and adjudi- 
cations are declared void. (8.) The land shall be used 
solely for the purpose for which it is acquired (a). . 

2. The Ruiherfurd Act. — (1.) This Act authorises 
the proprietor in possession, being of full age, to feu the 
estate in whole or in part, under the authority of the Court, 
with such and the like consents as would enable him to exe- 
cute an instrument of disentail, subject also to the provi- 
sion as to disclosing entailer's debts, &c. ; and that uncon- 
ditionally, or subject to conditions, restrictions and limi- 
tations, according to the tenor of the consents (h). (2.) 
This power applies to entails both existing and future^ 
but is not extended in reference to existing entaib to ^^ the 
only heir of entail in existence for the time, and unmarried," 
who may, however, under a prior clayse, but as respects 
existing entails only, obtain his ' object by disentailing 
the estate in whole or in part (c). (3.) By a subsequent 
clause it is made lawful for the proprietor in possession* 
under an existing entail only, notwithstanding the prohibi- 
tions, and irritant and resolutive clauses of the entail, or of 
any maximum or minimum of the extent of ground, to grant 
feus or long leases under the authority and with the appro- 
bation of the Court, of any part of the estate, excepting 
the mansion-house with its offices and policies, for the 
highest feu-duty or rent that can be got, such feus or long 
leases not exceeding one-eighth part of its value for the 
time. The feu or lease shall be without grassum, fine or 
valuable consideration, except the duty or rent, under 
the sanction of nullity. The powers of the deed of entail 
are saved {d). (4.) The leases here contemplated are 
leases of the nature of alienations (above, § 25). 

(o) 3 and 4 Vict., c. 48, in App. 
(6) 11 and 12 Vict., c. 86, § 4, 6. 
(c) The Act, § 3. 
Id) The Act, § 24. 

47. Statutory powers of charging or affect- 
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ING WITH DEBT. (1.) These as respects improvements, 
and provisions to wives, husbands and children, have 
been already considered, and apply only to existing en- 
tails. (2.) By the Rutherfurd Act, the proprietor in 
possession being of full age, is empowered to charge 
the estate in whole or in part with debts or incum- 
brances, under the authority of the Court, with the same 
consents as would enable him to execute an instrument 
of disentail, subject always to the provision as to the dis- 
closure of entailer's debts, &c. (a). The power applies 
to both existing and future entails, but is not extended to 
the only heir of entail in existence for the time, and un- 
married, but who may, in the first instance, in existing en- 
tails, proceed by disentail under a former clause (&)• (3.) 
Creditors of an heir in possession empowered by himself 
alone to acquire the ^state in fee simple, shall be entitled 
to affect it for payment of debt, and have the same rights 
and interests therein as if an instrument of disentail had 
been duly executed and recorded — a provision which ap- 
plies both to existing and future entails, and, as respects 
existing entails, includes the creditors of a sole heir em- 
powered under sect. 3 (c). But the privilege thus con- 
ferred will have no operation against the estate when 
held by the heir on his right of apparency, unless he 
has been in possession for a period of three years. 
The provision of the Act can only operate in consistency 
with the ordinary feudal rules, which it does not affect or 
suspend. (4.) Where the estate may be charged with 
debt by the heir in possession, by granting bonds and dia* 
positions in security freed from the fetters of the entail, 
and where such charge is made competent by any Act of 
Parliament, without a power of sale to the heir in posses- 
sion, and in all cases where the fee of the estate is charged 
with debt, he may sell the necessary portions under the 
authority of the Court (above, § 45. 6.) Powers to charge 
the estate with debt are frequently contained in private 
Acts. 



47. STATUTORY POWERS AS TO DEBTS. 91 

(a) 11 and 12 Vict., c. 36, § 4, 6. 
(6) The Act, § 3. 
(c) The Act, § 11. 

48. Statutory powers of disentailing. — 1. WiYA- 
out consents^ ( I .) Any proprietor of entail in possession 
under an entail dated on or after 1st August 1848, born 
after the date of the entail, or if in possession under an 
existing entail, born on or after 1st August 1848, being of 
full age, may acquire the estate in whole or in part in fee- 
simple, by executing and recording in the Register of Tail- 
zies under the authority of the Court, an instrument of 
disentail in the form and manner prescribed by the Act 
(a). (2.) The only heir of entail, under a tailzie dated 
prior to 1st August 1848, in existence for the time and 
unmarried, may in the same manner and form acquire 
the estate in whole or in part in fee-simple (b), (3.) 
The terms, w«/y heir of entail in existence for the time^ 
may involve questions on the construction of the des- 
tination. For example, although the words heirs whom," 
soever or heirs or assignees whomsoever^ of the grantor or 
of the last substitute, import a fee-simple in the heir of 
line, who is therefore not an heir of entail, it may happen 
that intermediate branches of the destination make men« 
tion of heirs whomsoever, (heirs-portioners being ex- 
cluded,) of particular heirs, and the entail contains future 
nominatim substitutes and their heirs. The existence of 
these, as being heirs of entail, of course precludes disentail 
by a prior heir (c). (4.) The term foe-simple^ as defined 
by Lord Stair, is inconsistent with a destination to heirs 
of provision, and not merely imports that the power of un- 
controlled disposal of the estate by sale or voluntary con- 
veyance, and of affecting it with debt, is possessed by the 
proprietor, but means a fee descendible to heirs whomsoever 
(d). Care has been taken, therefore, so to explain the 
effect of the instrument of disentail as to make it clear 
that the rights of the heirs-substitute are not directly affect- 
ed, the operation of the instrument being limited to free- 
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dom from the conditions, provisions and clauses prohibi- 
tory, irritant and resolutive of the entail. Accordingly 
it is only after disentail, and by a substantive act, that 
alteration of the course of succession is competent (e). 

2. With consents. — (1.) The heir in possession 
under an existing entail^ although bom before the 1st of 
August 1848, being of full age, is empowered to acquire 
the estate in whole or in part, in fee-simple, in the form 
and manner above mentioned, with the consent of the heir 
next in succession, of the age of twenty-five, and not sub- 
ject to any legal incapacity, being heir-apparent under the 
entail of the heir in possession, and born on or after the 
1st August 1848 (/). (2.) The proprietor in possession 
under a future entail, although born before the date of 
the entail, being of lawful age, may in the like form and 
manner acquire the estate in whole or in part, in fee- 
simple, with the consent of the heir-apparent, born after 
the date of the tailzie, of the age of twenty-five, and 
not subject to any legal incapacity (y). (3.) The pro- 
prietor in possession under an existing entail, may acquire 
the estate in whole or in part, in fee-simple, in the same 
form and manner, 1st, with the consents of the whole 
heirs of entail, if there be less than three in being at 
the date of the consents, and at the date of presenting 
the application for the authority of the Court; 2d, or 
otherwise, with the consents of the three nearest heirs, 
who, at those dates, are entitled to succeed in their order 
immediately after the heir in possession ; 3d, or otherwise, 
with the consents of the heir-apparent under the entail, 
and of the heir or heirs, not fewer than two, including the 
heir-apparent, who in their order would be heir-apparent ; 
it being provided that the nearest heir of entail for the 
time shall, in all cases, be twenty-five years of age, 
and not subject to any legal incapacity (A). The third 
case may be included within the^r^^, and is only operative 
as a separate and substantive power, where there are 
three or more heirs-substitute, two of whom are in the 
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position described. (4.) The term heir-apparent^ which 
in Scotch law language properly means the unentered 
. heir of an ancestor who died infeft, is defined by the Act 
to import the heir who is next in succession to the 
heir in possession, and whose right of succession, if he 
survive, must take effect (t). Thus the heir^apparent urir- 
der the entail may mean an heir of the body, a nominatim 
substitute, an heir introduced into the destination by a deed 
of nomination executed under a power reserved in the 
deed of entail, &c. as the case may be ; the question in all 
cases turning on the legal import of the destination, in 
like manner as in the service of an heir of tailzie, with this 
difference only, that in the latter case it is enquired who is 
the heir entitled to succeed on the death of the ancestor, 
and in the former, in whom the right of succession must vest 
in the event of his survivance. (5.) In cases not excluded 
by the Act, the Court may, in the application for authority, 
appoint guardians to heirs of entail under age, or subject 
to legal incapacity, who may, with or without considera- 
tion as respects their ward consent for him; and by so 
doing they shall not incur any responsibility, unless it be 
alleged and proved that they acted corruptly. But the 
heir in possession, and the other heirs whose consents are 
required, are excluded from the offices of tutor, &c, (A). 
(6.) The cases excepted are consents by heirs-apparent 
and the nearest substitute or heir presumptive under the 
entail, which (unless in excambions) are only competent 
by those heirs themselves, and that after attaining the age 
of twenty-five years complete (Z). 

3. Form and effect of consents. — The consents of 
heirs or their guardians are to be duly tested, and otherwise 
in the form to be fixed by Act of Sederunt ; and they are 
declared not to be revocable (m). 

4. Creditors^ Sfc. protected, (1.) The heir in pos- 
session under any entail existing or future^ applying to the 
Court for authority to disentail in whole or in part, or to 
sell, alienate, dispone, charge with debts or incumbrances, 
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lease, feu or excamb the estate or any part of it, shall 
produce his affidavit, setting forth either that there are no 
entailer's or other dehts, and no provisions to widows or 
children affecting or that may he made to affect the fee of 
the estate or the heirs of entail, or setting forth the par- 
ticulars of such of the said debts or provisions as may exist, 
and the names, &c., of the creditors ; and the Court may 
appoint intimation to be made to them, and order provi- 
sion to be made for the debts and provisions, or for the pro- 
tection of the creditors, before or as a condition of granting 
the authority sought by the petition. The neglect of any 
creditor to come forward will not affect his right to pro- 
ceed as below (n). (2.) Any party in right of any such 
debt or provision that may be made to affect the fee, and 
who, within a year from the date of recording an instru- 
ment of disentail in the Register of Tailzies, shall use 
and record inhibition against the heir in possession, may 
affect the estate and have the like preference as if no 
such instrument had been recorded (0). (3.) Where an 
heir in possession, under an existing erUcdl^ or the heir- 
apparent (in the sense of this Act,) shall, by a joint 
or separate obligation in any marriage-contract, have 
secured the estate upon the issue of the marriage, it 
shall not be competent to them, or either of them, to 
apply for or consent to the disentail of the estate, until 
a child of the marriage capable of taking under the 
contract, shall, personally or by his guardian, consent 
to the disentail, or until the marriage shall be dissolved 
without such child being born, unless the marriage^ 
contract trustees or the parties empowered to carry the 
provisions into effect, shall concur in the application or 
consent (z?). (4.) An heir, under an existing entail^ who 
has borrowed money previous to the passing of the Act, 
(14th August 1848,) on the security or credit of his right 
of succession to or interest in the estate, shall have no 
power to consent to any application opposed by a creditor 
to whom he is indebted in respect of mobey so borrowed. 
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and who is either infeft in security, or shall enter ap- 
pearance and prove his debt in the course of the pro- 
ceedings; it being competent to the Court to disallow 
the objection on an offer of security, or other good 
ground (g). (5.) If such heir has borrowed money sub- 
sequent to the passing of the Act, (the entail being an 
existing entail,) he shall have no power to consent to 
an application for disentail, except under the like cir- 
cumstances as would have enabled him to give consent, 
had the loan been previous to the 1st of August 1848; 
but the consents of the other heirs-substitute shall be 
given and allowed independently of the rights of credi- 
tors (r). The rubric of this section is erroneous in refer- 
ring to Jiiture tailzies. 

5. Title of the Heir. — (1.) The acts permitted by 
the statute may be done by the proprietor in possession, 
whether the deed of entail be recorded in the Register 
of Tailzies or not, or whether he be infeft in the estate 
or not(5). (2.) No difficulty can arise from want of 
registration, or where the heir holds on a mere personal 
right under an entail not feudalised. In these cases the 
disentail will have immediate and full effect. (3.) But 
where the heir in possession is in apparency, his acts done 
in that position will not have their complete effect unless 
validated by his subsequent infeftment. There are no 
words in the Act to suspend the operation of the ordi- 
nary feudal rules, and therefore, while, on the one hand, 
the feudalized entail capnot be extinguished by an heir 
holding on apparency, so, on the other, there is nothing 
to prevent the operation and effect of his entry subse- 
quent to the instrument of disentail, by accretion. 

(a) 11 and 12 Vict., c. 36, § 1, 2, and Schedule. 
(6) The Act, § 3. 

(c) Ersk. 3, 8, 32 ; Leslie, 15th Dee. 1710, M. 15,358; Lord Corehoiue 
in More, 16th Feb. 1837, 15 D. B. M., 581 ; StirUng, 28th May 1845, 7 
N. S. 640. 

(d) Stair, 2. 3, 48. 

(e) The Act, § 32, and Schedule. 
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(/) The Act, § 2. 
(^) The Act, § 1. 
(h) The Act, § 3. 
(0 The Act, § 52. 
Ik) The Act, § 81. 
CO The Act, § 1, 2, 3- 
(w) The Act, § 60. 
(n) The Act, § 6. 
(o) The Act, § 7. 
(p) The Act, § 8. 
(g) The Act, § 9. 
(r) The Act, § 10. 
(5) The Act, § 42. 

49. Instrument of Disentail. — 1. Formy 8fc. — The 
form of this important instrument is given in a Schedule 
to the Act, (see Appendix). (1.) The Instrument of 
disentail when duly presented under authority of the 
Court for that purpose, is to be recorded in the Re- 
gister of Tailzies, along with the decree of Court on 
which it proceeds (a). This provision would seem to 
point at a separate application for the authority of the 
Court for the special purpose of such registration ; and 
for this there is the obvious reason, that until the in- 
strument shall have been produced in Court duly exe- 
cuted, an order for its registration would be premature, 
and might warrant the registration of an informal docu- 
ment. But the separate application may, it is thought, 
be made with due regularity by motion in the original pe- 
tition, as is customary in those cases where contracts of 
excambion are executed under the authority of the Court, 
in virtue of the Rosebery Act. (2.) Instruments of dis- 
entail and decrees of the Court may be recorded in the 
appropriate Register of Sasines, but no particular effect 
is given to such registration (J). 

2. Effect, — (1.) The Instrument when duly exe- 
cuted and recorded as above, shall have the effect of abso- 
lutely freeing, relieving and disencumbering the entailed 
estate and the heirs of entail of all the prohibitions, con- 
ditions, restrictions, limitations and clauses irritant and 
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resolutive of the tailzie, and of entitling the proprietor in 
possession to alter the order of succession, to alienate 
and dispone onerously gratuitously, to burden the estate, 
with debt, and to do any other act or deed compe* 
tent to a fee-simple proprietor (c). (2.) The Act saves 
the effect of charges, burdens and incumbrances, rights 
and interests, held by third parties, affecting the fee or 
rents of the estate, and the rights and interests of the heirs 
of entail other than those constituted by the tailzie (</). 
(3.) The instrument of disentail so recorded, shall, as re- 
gards third parties acting hanafide^ be no longer reducible 
on any ground of irregularity or noncompliance with the 
provisions of the Act, where the decree authorising disen- 
tail has not been appealed from, or not brought under re-: 
duction upon any relevant ground within the time allowed 
for appealing («)• 

(a) 11 and 12 Vict., c. 86, § 32. 
(6) The Act, § 44. 
(c) The Act, as in (a). 
(<0 The Act as in (a), 
(e) The Act, § 38. 

50. Miscellaneous Provisions of the Act of 1848. 
1. Purchase money. (I.) When money is derived from 
the sale or disposal of any portion of an estate held under 
any entail existing or future ^ or any right or interest there- 
in, or in respect of any permanent damage to the estate 
under any private or other Act of Parliament, and wher6 
the heir in possession could acquire to himself the estate in 
fee-simple under the Act, he may apply for and obtain the 
authority of the Court for payment of such money as be- 
longing to himself in fee-simple ; but if otherwise, he may, 
with the authority of the Court, lay out the money in or 
towards payment of entailer's debts, or of sums charged 
on the fee of the estate under any Act of Parliament, or 
in redemption of the land tax, or in permanently improv- 
ing the estate, or in repayment of money expended in im- 
provements ; and any surplus exceeding £200, shall be 

G 
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applied as the whole money would have been applied but 
for this Act, and if under £200, the surplus shall belong 
to the heir in possession (a). The first part of the 
clause seems to be generally applicable to the power of dis- 
entail, whether belonging to the heir in possession with or 
without consents. (2.) There is no provision in words for 
the disposal of a surplus of the exact sum of £200, but as 
the surplus is only to belong to the heir if less than that 
amount, it would probably be held that the jus crediti of 
the future heirs would attach to the surplus if amounting to 
£200, so as to secure its investment in terms of the entail 
of the principal estate. 

2. Trust money, — The above provisions are made 
applicable to money invested in trust for the purchase 
of lands to be settled on the heirs of entail, under the 
fetters of the entail of the principal estate. 

3. Money and lands directed to be entailed. — (1.) 
When money or other property real or personal, has been 
or shall be invested in trust, for the purchase of land to be 
entailed by an original entail, or land has been or shall be 
directed to be so entailed, but the direction has not been 
carried into effect, the party, who, if the entail had been 
executed, would be the proprietor in possession, and who, 
in that case, might have acquired to himself the lands in 
fee-simple by disentail under the Act, may summarily apply 
for and obtain the authority of the Court for payment of 
such money or the conveyance of such land to himself in 
fee-simple, the same consents, if any, being necessary, as- 
would have been required to the acquisition of such land in 
fee-simple, if actually entailed (6). (2.) The date at which 
the Act of Parliament deed or writing placing the money or 
property under trust, or directing it to be entailed, first 
came into operation, shall be held to be the date at which 
the land should have been entailed in terms of the trust, 
and shall also be held to be the date of any entail to be 
made in execution of the trust, whatever the actual date 
of such entail (c). (3.) Money or other property, real or 
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personal, which has been or shall be invested in trust 
for the purchase of lands to be entailed, or lands which 
shall have been directed to be entailed but are still unen- 
tailed, may be dealt with under the Act in all respects as 
they might have been dealt with if entailed in terms of the 
direction. For example, if the direction should be incom- 
plete as respects any prohibition, it will be invalid and 
ineffectual as an obligation to execute an entail (d). 

4. Securities protected — No irritancy committed 
or that may be committed by an heir of entaU, shall affect 
in the persons of purchasers or homijide onerous creditors, 
any conveyances, deeds or securities granted in reference 
to the estate or its rents, prior to the execution of the 
summons of declarator on which decree in respect of any 
irritancy shall proceed {e). The enactment applies to all 
entails, whether existing or future. 

5. Irritant and resolutive clauses implied in future 
entails. — It is made unnecessary to introduce these clauses 
into those deeds of entail made on or after 1st August 
1848, which contain an express clause authorising regis- 
tration in the Register of Tailzies. Such clause of regis- 
tration shall have the same operation and effect as the 
most formal irritant and resolutive clauses duly applied to 
every prohibition, condition and restriction not specially 
excepted. The clause shall be recorded in the Register 
of Tailzies as part of the deed, and inserted or duly re- 
ferred to, in the manner now required by law, in all pro- 
curatories of resignation, charters, decrees of special ser- 
vice, precepts and instruments of sasine following on the 
tailzie (/). 

6. Defective entails invalid in whole. — (1.) Entails 
not valid and effectual as respects every one of the lead- 
ing prohibitions against alienation, contraction of debt 
and alteration of the order of succession, in consequence of 
defects either in the original deed of entail or the investi- 
ture following on it, shall, after the passing of the Act (14th 
August 1848) be invalid and ineffectual as to all the pro- 

g2 
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hibitions, and the estate subject to the deeds and debts of 
the proprietor in possession, and the substitutes who shall 
take the succession in their order {g). The enactment 
applies to existing as well zs future entails. 

7- Irritancy excluded, — No forfeiture or irritancy 
shall be incurred by anything done under the authority of 
the Act; nor any deed, instrument or writing granted 
under its authority, held as a contravention of or affected 
by the restraining clauses of the entail (A). This provision 
likewise applies to all entails. 

8. Act of 1685 repealed in part, — The original sta- 
tute of entails is repealed, to the effect of making the Act 
operative but no farther (f). 

9. Indirect entails excluded, — (1.) Trust rights are 
limited to persons in life at the date of the deed ; and a 
party born after that date shall, when of full age, hold the 
subject of the trust grant as a fee -simple proprietor, and 
may, on application to the Court, obtain an act and decree 
to that effect, which, when recorded in the appropriate Re- 
gister of Sasines, shall operate as a disposition and infeft-* 
ment in his favour. The rights of the superior, of creditors 
and others held independently of the trust-settlement are 
saved (A). (2.) Liferent rights are in like manner limited 
to persons in life at the date of the grant ; and any party 
bom after that period, when of full age, shall have the 
same rights as above mentioned, and may acquire a fee- 
simple title by obtaining an act and decree of the Court 
and recording it in the proper Register of Sasines, the 
rights of superiors and others being reserved (/). (3.) 
Leases whether direct or to trustees, shall be ineffectual 
to limit the right of a party of full age, who was born after 
the date of the deed, or restrict or abridge his possession 
or enjoyment of the subject in favour of any future heir ; 
the right of the proprietor to enforce bona fide stipulations 
in his favour being saved (m). 

10. Applications to the Court, — (1). These refer to 
all the provisions of the Act as to which the authority of 
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the Court is required, whether as regards existing ox future 
entails, and are to be in the form of a summary petition, 
(see Appendix.) (2.) The petition shall set forth the 
tailzie, the date of the applicant's infeftment, if he be infeft, 
and the names, designations and places of abode so far as 
known to him, of the heirs substitute, if any, whose con- 
sents are required, and whether they are of age to consent; 
otherwise their legal guardians shall be described in the 
same manner; and if those substitutes, or any of them, 
are the children of the petitioner, and minors or legally 
incapacitated, it shall be so stated ; and the petition shall 
also state to what extent, and in what way and manner it 
is proposed to affect the estate (n.) (3.) It shall not be 
necessary to call any other heirs than those whose con- 
sents would be necessary to an instrument of disentail; 
and no other heirs shall be entitled to appear in the pro- 
ceedings (o). (4.) The petition besides being intimated 
in the usual form, is to be advertised once in the Edinburgh 
Gazette^ and at least once weekly for six successive weeks, 
in one or more newspapers, the leading name of the lands 
being a sufficient description (;?). (5.) The prayer of the 
petition shall be granted in so far as the acts proposed to 
be done may appear to be permitted ; or the Court shall 
do otherwise as may seem proper and consistent with 
the Act; and any party having interest and not ex- 
cluded by the Act may, before decree is actually pro- 
qounced and extracted, appear and object to the prayer 
of the petition. The Court may decern for the expenses 
against any of the parties, or appoint them to be paid out 
of the estate or fund {g), 

11. Acts of Sederunt. — The Court are empowered 
to pass such Acts of Sederunt as they may deem proper 
for the farther regulation of the forms of procedure under 
the Act, and otherwise for rendering it more effectual 
according to its true intent and meaning (r). 

12, Act against accumulation of profits^ Sfc. — The 
Act of the 39th and 40th of Geo. III. is extended to Scot- 
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land as respects heritable property. It was before appli- 
cable to moveable property (s). 

(a) 11 and 12 Vict. c. 36, § 26. 

(6.) The Act, § 27. 

(c) The Act, § 28. 

Id) The Act, § 48. 

(e) The Act, § 40. 

(/) The Act, § 39. 

(g) The Act^ § 48. 

(A) The Act, § 46. 

(i) The Act, § 46. 

(it) The Act, § 47. 

(/) The Act, § 48. 

(to) The Act, § 49. 

(n) The Act, § 83. 

(o) The Act, § 36. 

Ip) The Act, § 34. 

Iq) The Act, § 36. 

(r) The Act, § 61. 

(«) 39 and 40 Geo. ILL cap. 98, in Appendix ; More's Stair, cccxlii. 

51. Conventional reservations from the prohibi- 
tions (a). — The fetters of the entail being duly imposed, 
certain powers, more or less ample, according to the wish 
of the entailer, are conferred by the deed on the members 
of tailzie for special purposes. These may exceed, but 
cannot limit the statutory powers. 

(a) See Jnrid. Styles, 1. 229. These reservations depend on the pleasure 
of the entuler, and are not strictlj construed. See form of the Entail iii 
Appendix. 

52. Conventional provisions to husbands and 
WIVES. — 1. Locality Lands. — (1.) The members of tail- 
zie are usually permitted to grant liferent provisions 
to husbands and wives by way of locality, not exceeding 
in whole a certain specified proportion of the yearly 
rental of the estate, the provision so long as a former 
locality subsists being subject to a deduction of the amount 
of such locality. But a faculty to grant the provision is 
not a surrogatum for the widow's terce, when excluded by 
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the entail. To be binding on the succeeding heirs of tailzie, 
it must be exercised ; and an apparent exception from 
the rule in the shape of a yearly allowance was founded on 
the natural obligation upon the heir of entail to aliment 
his mother (a). When it is so expressed as to authorise 
reasonable provisions^ the Court may exercise an equitable 
control (b). (2.) The object of assigning locality lands for 
a widower or widow's provision is well explained in the 
words of the style (c), " so as that the liferenters may up- 
lift and receive the rents of their locality lands, and the 
succeeding heirs of entail may not be engaged or bound 
for payment thereof, or the fee and property of the said 
lands afterwards aflfected therewith." But this form of 
provision is not approved of in modern practice, as it inter- 
feres with the management of the estate. A power to give 
infeftment in jointure lands by way of locality differs from 
a mere faculty to grant bond for a certain proportion of 
the free rents of the estate. The latter is estimated ac* 
cording to the rental of the year of the granter's death, 
whereas, by the former, the wife obtains a certain portion 
of the lands themselves, which are set aside for her sup- 
port, and in which she obtains a real and perfect right of 
liferent. The question, in judging of a right of this nature, 
is simply whether the provision be warranted by the deed 
of entail, and if so warranted, it cannot be afterwards re- 
stricted on an emerging reduction, from whatever cause, 
in the yearly value of the remainder of the estate. The 
locality is constituted as at the date of the deed by which 
it is conferred, without regard to that of the infeftment 
upon it, although it cannot take effect until the death of 
the grantor (rf). The grantee must, on the other hand, 
necessarily suffer by a fall in the value of the locality lands. 
(3.) A locality which included a right of patronage was 
sustained under a power in the entail to grant " competent 
portions and conjunct fees by contract of marriage" {e). 
(4.) The right must be exercised as one of liferent, salvd 
rei substantia, and thus the beneficiary has no title to work 
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mines and minerals, unless it was plainly the intention of 
the grantee to include them (/). (6.) The expense of 
building or repairing churches, manses, school-houses and 
school-master's dwelling-houses, is a burden'on the^heir of 
entail {g). (6.) A widow having right to locality lands 
cannot suffer by a conventional arrangement between the 
heir and tenants as to the terms of payment of the 
rents (A). 

2. Annuity. — (I.) Rental as a rule for fixing the 
amount of the annuity, means the free rental of the year 
of the granter's death {%). (2.) In the rental are included 
the rents of coal and lime-works, game and fishings, but not 
the rent or yearly value of the mansion-house or pleasure 
ground (A). (3.) Deductions have been sustained of an 
improving debt, but not of the expense of embanking a 
river, or repairing the church, or of the salary of a factor 
or collector of rents (/). (4.) The ordinary rule as to an 
heir-apparent three years in possession receives effect, as 
the power so far as it goes is equivalent to that of a fee- 
simple proprietor (?w). (5.) A provision by way of ali- 
ment not under the entail depends on natural obligation 
as respects the succeeding heirs (»)• See Provisions under 
Statutory powers. 



(a) Campbell, 16tli Dec. 1818, F. C. See Jackson, 24th Dec. 1836, 15 
D. B. M. 313. 

(li) See E. Mar, dd Dec 1830, F. C. and 9 S. 126 ; affinned, 28th Sep- 
tember 1831, W. S. 6. 

(c) Jurid. Styles, 1. 229. 

(d) Agnew, 12th Dec. 1810, F. C. (p. 161.) ; Malcolm, 21st Nov. 1823, 
F. C, 2 S. 453. The clause was in these terms : '* Reserving always not- 
withstanding of the prohibitory clauses above written power and liberty to 
the said Margaret Malcolm and the other heirs of tailzie above specified, to 
provide their hnsbands and wives in suitable liferents by way of locality 
not exceeding the half of the present rent of the estate for the time." 

Ce) D. of Roxbnrghe, 26th June 1818, F. C. 

(/) Ivory's Ersk. 2. 9. 57 and auth. cit., particularly Swinton, 1st Feb. 
1814, F. C. ; Sandford on Entails, 372-8. 

Cg) Anstruther, 14th May 1823, F. C, 2 S. 269. 
> Ih) Chisholm or Gooden, 2d Dec. 1829, 8 S. 165. 
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(i) Conntess of Glencaiin, 26th Jan. 1804, noticed in Agnew aain (d); 
Douglas, I5th May 1822, F. C^ 1 S. 382 ; CampbeU, 21st May 1831, 9 S. 
624. 

(k) Donglas, as in (0 ; Maq>herson, 24ih May 1839, 1 N. S. 795 ; 
Craigie, 16th Feb. 1843, 5 N. S. 661. 

(I) Macpherson, as in (h). 

(m) Glencaim, 23d May 1800, M. App. Heir'appcarent, No. 1. 

(n) Lowther, 16th Dec. 1786, M. 436 ; Gibson, 1st March 1798, M. 6891 ; 
Campbell, 26th Feb. 1809, F. C. ; Campbell and Jackson, as in (a). See 
Sandford on Entails, p. 374-6. 



53. Conventional provisions to Children. — 1. Ac- 
cording to Rental. (1.) A power in the entail to provide 
younger children, ^as usually had reference to and been 
limited by the amount of the free rents of a certain 
number of years, whence the rule of the Aberdeen Act. 
The questions hence arising have been numerous. (2.) 
It has been fixed that the rent of the year in which the 
granter of the provision died is the rule, not that of the 
year in which the bond bears date (a). (3.) The proper 
deductions have been long the subject of discussion, with- 
out being yet definitively settled. It was maintained, but 
"without success, that the income-tax, the house and win- 
dow duty, and the expense of rebuilding a manse were 
to be deducted (6). A power to grant provisions not 
exceeding three years' free rents so far as the estate 
was ^^ free and unaffected at the time with liferents," im- 
plies the deduction from the free rent of the widow's join- 
ture before computing the amount of the provision (c). 
(See also the cases under the Aberdeen Act, above, § 43.) 
(4.) The amount permitted by the entail is not so to each 
heir in succession, but to the heirs as a collective body, so 
that there can never be a larger burden at one and the 
same time than the sum contained in the power (e/). (5.) 
The power is competent to an apparent heir three years 
in possession (e). 

2. Mode of exercising the power » — ( 1 .) The power 
has usually been exercised by means of personal bonds 
binding the heirs of tailzie. Thus a power to provide two 
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years' free rent, but not in the shape of real security over 
the lands, by which the ground might be poinded or the 
lands adjudged, and with right merely to possess the 
lands subject to the powers, conditions, and limitations of 
the entail, and to pursue tenants and intromitters, was 
sufficiently exercised by an obligation on *^ heirs of line, 
tailzie as well as provision," and other successors in the 
lands and heritages (f). Thus also a power to burden and 
aifect the lands with sums of money for the suitable pro- 
vision of younger children, was validly exercised by the 
granter burdening himself and his heirs of tailzie and pro^ 
vision in the estate. Here the Court ultimately held 
that, in the circumstances, personal diligence for the 
principal sum in the bond was not competent under 
such a power against the heir in possession, although the 
estate was subject to adjudication (ff), (2.) Again, under 
a faculty to contract and take on debts for the provision 
of younger children, not exceeding three years' free 
rent, after deduction of liferents and real debts and 
the annual rent of personal debts, it was held that 
the heir in possession was entitled to postpone the obligar 
tion, by binding himself land his heirs of tailzie succeeding 
to him in the lands and estate, to make payment on his 
death, in case he should die without heirs-male of his own 
body, or if he should leave heirs-male, at the tei*m of Whit- 
sunday or Martinmas next after the death or failure of the 
last heir-male of his body. Provisions granted under such 
a power were regarded as on the same footing with en- 
tailer's debts, and a burden therefore upon the estate and 
the succeeding heirs, in the manner in which the obliga- 
tion may be imposed by a party empowered (A). (3.) It 
has been held that under a power to provide younger 
children, it was competent to grant a provision to grand- 
children, not the chUdren of the presumptive heir of en- 
tail (i). But in the reported case, the terms of the power 
were so ambiguous as to found an argument that the fund 
for satisfying the provision was intended not merely for the 
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children of heirs in possession, but also for those of other 
heirs of tailzie. (4.) A provision of a capital sum payable 
by the next heirs within a limited term of years, is not 
warranted by a power to provide so many years' rent 
which shall continue a burden on the heirs on their paying 
the interest, and it was, in one instance, restricted to the 
annual interest of the provision (A). 

3, Effect — (1.) A provision not made a burden on 
the lands but the rents only, cannot be paid out of funds 
derived from the sale of a portion of the estate for re- 
demption of the land-tax, and subject to re-investment (Q. 
(2.) When duly imposed under a power to charge the 
fee of the estate, the provision resembles an entailer's 
debt, and the estate is liable to be attached for principal 
and interest, which form also a burden on the succeeding 
heirs to the extent of the provision ; and thus large arrears 
of interest, which had been allowed to accumulate, were 
held to affect the estate (m). (3.) The distinction between 
a provision under a power in the entail, unrestricted by a 
declaration that it shall not affect the fee of the lands, and a 
provision under the Aberdeen Act, is thus apparent. The 
latter is not on the footing of an entailer's debt, because 
it does not warrant adjudication of the estate, while the 
former as having this effect is necessarily preferable, as res- 
pects the estate, to the debts of future heirs which do not 
affect the fee, and as respects the rents, to those which 
have not been made a burden on the liferent right. (4.) 
The doctrine of confusio has no application to such obli- 
gations, if the question is to be held as absolutely fixed by 
the latest case on the subject (ti). Confusioy according to 
Stair, operates merely by a suspension of the obligation (p); 
and in reference to this particular question upon the power 
in deeds of entail, it had by a long train of authorities been 
definitely settled that the heir in possession being heir of 
entail only, and not heir under an universal passive title, by 
acquiring right in favour of himself and his heirs whomso- 
ever, to a provision affecting the estate or its rents, did not 
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thereby extinguish the burden, which remained suspended 
merely during the period of his own possession, unless it 
appeared from the deed that it was his intention so to 
do {p). Even the effect of a clause of discharge was held 
to yield to the presumption arising from the assignation 
in the same deed (q) ; and it had been decided that claims 
thus acquired were affectable by the creditors of the heir, 
but that he was bound to keep down the interest due on 
them during his possession, an obligation not inconsistent 
with the rule that the claim is suspended confusione (r). 
The judgment in the case of Welsh goes the length how- 
ever of sustaining the bonds as a source of credit in the 
person of the heir in possession, to the effect of giving his 
assignees a claim in bankruptcy, not merely against the 
heir, but the rents, according to the priority of the security, 
thus holding that the claim as against the estate is not sus- 
pended even as respects interest. (5.) The practical re- 
sult from the cases above noticed, is to give full power in 
future entails to charge the fee of the estate with children's 
provisions, to the extent of a fixed capital sum. 

(a) E. of Bothes, 29th Jan. 1829 ; 7 S. 839. See Campbell, 21st May 
1831, 9 S. 624. 
(6) Elliott, 17th Nov. 1813, F. C. 

(c) Ma)onald, 18th May 1836, 14 S. 785. This case is an example of 
provisions to a wife and children bj one and the same deed, and under a 
claose in the entail which required the rent to be taken on the one hand, 
for the purpose of calculating the jointure, under deduction of the inte- 
rest of the children's provisions, and on the other hand, for calculating the 
children's provisions under deduction of the jointure. See the Beport of 
the Accountant, which contains a formula for the calculation. 

(d) Corbett, 12th Feb. 1840, 2 N. S. 573. 

(e) Kennedy, 11th Feb. 1829, 7 S. 397. 
(/) Crawford, 11th March 1809, F. C. 

(g) Cleghom, 18th Jan. 1833, re-decided on remit, 31st Jan. 1837, 3 N. 
S. 1, affirmed, 27th Aug. 1839, 1 M<L. and B. 1033. 

(K) Howden, 17th June 1834, 12 S. 734, affirmed, 14th May 1835, 1 S. 
and MOi. 739. 

(i) Sandford on Entails, p. 377 ; E. of Wemyss, 28d Nov. 1810, F. C, 
and case of Houston, 28th Jan. 1756, referred to. 

(k) Viscountess Strathallan, 20th May, 1840, 2 N. S. 840. 
. (0 Anderson, 18th Nov. 1814, F. C. 
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(f») Howden as in (A). But see Cleghom as in (^), as to competency of 
personal diligence against the heir in possession, when the power is to 
burden the estate; Duchess D. of Richmond, 2d Dec. 1837, 16 D. B. M. 172. 

(n) Welsh, 11th Feb. 1887, 16. D. B. M. 637. 

(o) Stair, 1. 18. 9. 

(p) Ersk. 3. 4. 27 ; More's Stair, cxxxvii. and cases cited ; Crawford, 
11th March 1809, F. C. The question here was with a future heir of entail. 

(q) Ker, 16th Feb. 1768, M. 16,661. 

(r) Gordon, 1st Dec. 1767, M. 11,161. 



54. Conventional powers of Feuing, &c. — 1. Power 
to grant feu-rights (a). It may be of advantage to give 
a power to the heirs of entail to grant feu-rights under 
certain regulations, and the clause will be so framed 
as to prevent the members from defeating the entail by a 
fraudulent exercise of the power. This was attempted 
against the Roxburghe entail (i). 

2. Power to sell for particular purposes. — A power 
may be granted to sell for payment of the debts of the 
entailer (c), but this is best effected by means of a trust 
{d) ; or for the purpose of acquiring other lands adjacent 
to the mansion-house or principal branch of the estate. 
This, like other similar relaxations, is liable to abuse. 

3. Power to exchange portions of the estate. — The 
excambion of detached parts of the lands for other lands 
more conveniently situated is sometimes permitted. Ex- 
cambions may be carried through in virtue of the statutes 
under certain defined regulations. See Excambion. 

4. Power to grant leases. — It is not unusual to 
fortify the prohibition to alienate by an express restraint 
from granting tacks for longer than twenty-one years, and 
without grassum or diminution of the rental. Where it 
is advisable, from peculiar circumstances, to sanction 
agricultural leases of a portion of the estate of an endu- 
rance beyond the ordinary term of twenty-one years, the 
clause may be so framed as to be both restrictive and 
permissive, prohibiting leases in general for a longer 
period, and empowering the member in possession to ex- 
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tend the ordinary term in those cases which the entailer 
has in view («). 

(a) Sayino and besebying always fiill power and liberty to each of the 
heirs and persons succeeding to the said lands and estate notwithstanding 
the prohibition aforesaid for the sake of erecting villages or the increase 
imd enlargement of those already erected and for the encoaragement of 
trades and manufactures and accommodating artificers or tradesmen or 
other persons employed therein (other purposes) to grant feus of any part 
of the said tailzied estate not encroaching on the manor-place of D. 
pleasure-ground deer-park policy or inclosures presently appropriated to 
the use and accommodation of the proprietor (bounds excepted according 
to circunutances') and for the accommodation and conrenience of the man- 
sion-house and residence of the family : no feu so to be granted exceeding 

part of an acre and the feu-duty not to be under the rent 
which the lands pay at the time doubling it upon the entry of an heir 
and tripUng it on the entry of a singular successor at the least Note, 
— ^When it is intended that the same person shall not be capable of 
holding more than one feu at a time, this must be expressed. See M. 
Abereom, 26th Jan. 1816, F. C. 

(b) See Innes, 12th Jan. 1808, M. App. TaUztey p. 60, No. 18. (Clause.) 
*^ Kbbbbyino always liberty and privUege to our said heirs of tailzie to 
grant feus tacks and rentals of such parts and portions of the said estate 
as they shall think fitting provided the same be not made and granted 
in hurt and diminution of the rental of the said lands and others fore- 
said as the same shall happen to pay the time the said heirs shall suc- 
ceed thereto.** The power being unlimited, feus were granted of the whole 
estate to a favoured individual; but they were set aside as in fraudem 
of the entail, the feus contemplated by the entailer being held to be grants 
in the ordinary course of management and administration, not such as 
would convert the right of the heirs of entail into a mere annuity. 

(c) See Kilbumey, 20th Jan. 1669, M. 15,347. 

(d) Jurid. Styles, 1. 244. 

(e) Jurid. Styles, 1. 231. 

56. Irritant and resolutive clauses. — 1. Import 
and Effect. — (1.) These clauses are essential to the strict 
entail as framed and expressed prior to the late statute, 
and consequently to all entails dated before 1st August 
1848. Deeds of entail made on or after that date need 
not contain those clauses, it being provided that a clause 
of registration in the Register of Tailzies, followed by the 
registration of the deed under the statute of 1685, and of 
the clause as part of the deed, shall have the same opera- 
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tion and effect as the most formal irritant and re- 
solutive clauses duly applied to every prohibition, con^ 
dition, restriction and limitation not specially excepted 
from such effect. It is also provided that the clause of 
registration shall be inserted or duly referred to in all 
procuratories of resignation, charters, decrees of special 
service, precepts, and instruments of sasine following on 
the tailzie (a). It will be the duty of the conveyancer to 
omit, therefore, the irritant and resolutive clauses in 
framing a new entail, as the statutory protection to 
the prohibitions is complete. (2.) Although the statute 
does not limit the penalties of contravention to the contra- 
vener himself, it seems unnecessary to declare in express 
words in future entails that such is the intention of the 
entailer. The words of the statute of 1685 which declare 
that the contravener shall forfeit for himself and his heirs^ 
have been construed not to extend to the heirs of the con- 
travener's body, unless it is so expressed in the entail (i). 
(3.) The irritant declaration annuls the acts and deeds done 
in contravention of the conditions and prohibitions of the 
entail, and the resolutive forfeits or resolves the right of the 
contravener ; but although a substantive effect belongs to 
each, they are described in the statute of 1685 simply as 
clauses irritant, and were competently so referred to in the 
deed of entail (c). (4.) It was at one period maintained 
that those clauses were not indispensable for producing a 
substantive effect, and that a simple prohibition to dispone 
or contract debt, whereby the estate might be evicted, 
necessarily implied an irritancy of all deeds done to the 
contrary (d). But although the statute of entails does not 
in words declare that the irritant and resolutive clauses are 
essential for protecting the conditions and fetters of the 
entail, the inference from its terms has uniformly been con- 
jsidered by the Court to be inevitable, when regarded in 
connection with the views taken by the Judges in the case 
of Stormont, which preceded the enactment. (5.) Still it 
was not until after much discussion that the modern notion 
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of the combined operation of the clauses was generally 
received. It appears, indeed, to have been held by the 
House of Lords in an early case, that a prohibition to con- 
tract debt with a declaration irritant of the debt contract- 
ed was effectual to protect the lands, without any declara- 
tion resolutive of the right of the contravener (e). But 
the decisions have since been imiform in support of the 
rule, that both an irritant and a resolutive clause were 
essential to secure the fetters of the entail. Thus, the 
omission of the former is fatal, although the latter be duly 
expressed; and on the other hand, an irritant does not supply 
the place of a resolutive clause (f)* (6.) The necessary 
consequence of a defect in either the irritant or resolutive 
declaration is to leave the members of taQzie unfettered 
by the prohibitions against selling or contracting debt: 
they may dispose of the estate for onerous causes without 
being accountable for the price, or burden it at pleasure, 
and it may be adjudged by creditors in like manner as a 
fee-simple estate, the heir being in this last case liable for 
the debts of a preceding heir (ff). In regard to the effect 
of a prohibition against altering the order of succession, 
or alienating the estate, not contained in a strict entail 
and therefore unprotected by the statutory irritancies, see 
the Feudal Conveyancing. 

2. Structure of the clauses (1 .) By the usual form of 

the irritant and resolutive clauses in existing entails, they are 
intimately combined, and the acts and deeds of the members 
of tailzie referred to in general terms. They consist, j^r*^, of 
a general declaration resolutive of the right of the contra- 
vener ; secondly^ of a declaration irritant of his debts and 
deeds, and of all adjudications, or other legal execution or 
diligence following upon them ; and, lastly^ of a declaration 
resolutive of the right of the members of tailzie on whose 
debts and deeds such adjudications shall have proceeded. 
(2.) The clauses, as given in the Style-book, have been 
subjected to verbal criticism (A) ; but the objections were 
considered as by no means of a serious nature. That form 



55. IRRITANT AND RESOLUTIVE CLAUSES. 113 

was universally employed by good conveyancers ; and aU 
though the last branch, consisting of the special declara-* 
tion against adjudications, may appear superfluous, as, in 
apparent effect, a repetition of what is contained in the 
general resolutive declaration with which the combined 
clause sets out, there can be no doubt that the form had 
been carefully prepared with a view to embrace every pos- 
sible instance of contravention, without expressing more 
than was strictly necessary. 

3. Terms of the clauses. — (1.) Although expedient 
it was by no means essential, to follow the ordinary style. 
The clauses might have been general, or special so as to refer 
to every prohibited act or deed ; or they might without in- 
jury to the entail have been repeated after each prohibited 
act or deed. No strict rule was laid down as to the place and 
form of their insertion in the deed, and none has been follow- 
ed in the determination of disputed questions on entails. (2.) 
But it was essential that the general and special modes of 
reference should not be mixed up together, without at least 
carrying out the special reference to the fullest extent. 
Thus, where the prohibitory and irritant clauses were un- 
exceptionable, but, in the resolutive clause, (which, al- 
though commencing with a general reference to the fetters, 
was controlled by the enumeration of certain acts as spe- 
cially forbidden,) the power to alienate was omitted, it was 
held that the heir in possession was not disabled from sell- 
ing the estate (z). The same was the result where the 
general reference, thus combined with a defective enume- 
ration of particular acts, was declared to be without preju- 
dice of the ^ecialties (A), and even where the general refer- 
ence seemed unrestricted in its meaning, but particula- 
rised and enforced with respect to individual acts and deeds 
(/). (3.) When, again, the clauses were framed upon the 
principle of special reference or enumeration, the omission 
of a particular prohibition in the irritant or resolutive de» 
claration^ without any question left the members of tailzie 
to that extent unfettered. But an enumeration if sufficient 

H 
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to cover all the essential prohibitions will be sustained, al- 
though it do not repeat particulars which were redundant. 
Thus '* selling and alienating" were held to include ^* sell- 
ing, alienating, wadsetting, disponing and feuing," and 
** alienate, and dispone" to embrace *^ selling, alienating 
and disponing" (m) . (4.) The irritant and resolutive clauses 
must be directed against the institute and heirs according 
to the rules above explained ; but in declaring the nullity 
of forbidden acts and deeds, it is not necessary to add, in 
express words, that they shall be ineffectual as against the 
persons called to the succession. It is suflBicient that they 
are declared to be null and void (n). As respects the ap- 
plication of the clauses to the persons restrained, see § 19. 
4. Omissions or defects in reference. ^-^In another 
class of cases, where the precise application of the irritant 
or forfeiting terms to the Acts prohibited is prevented by 
the omission of words, or even the use of the singular for 
the plural number, there is much risk of the fetters being 
found inoperative. (1.) Thus, a mere clerical omission in 
the irritant clause was held fatal. The clause declared, 
that not only the said lands and estate slwU not be burdened 
withj or liable to^ the debts and deeds, crimes and acts coTir 
tractedy granted, done or committed contrary to these condi* 
turns and provisions^ or restrictions and limitations, or to the 
true intent and meaning of these presents, — shall be of no 
force, strength, or effect, Sfc. Here the nominative to the 
verb, shall be, was omitted, and thus the terms by which 
the debts, deeds, &c. were declared void, were not con- 
nected with the prior enumeration by words occurring in 
the deed itself; and the House of Lords, following the 
principle of rigid construction, held therefore that no irri- 
tant clause existed effectual to annul the debts and deeds 
of the heir in possession (o). (2.) Thus, also, where 
a clause of a complex structure, partly conditional, pro- 
hibitory, and irritant, contained several distinct and se- 
parate declarations or provisions which, in the irritant 
branch of Ae clause, were referred to by the terms, pro^ 
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vision above set fortkj the Courts disregarding the argu* 
ment from intention, held, that as the word, *^ provision," 
did not embrace all the particulars, and could not with cer- 
tainty be applied to any of them, the heir in possession was 
not disabled from selling or contracting debt (p). (3.) In 
another class of cases, the result has depended upon the 
import of generic terms, or words of comprehensive 
meaning, referring back to the particular prohibitions. 
In this category are included those cases involving the 
true signification, as applied to the premises, of the word 
*< deedsy*' which may import an act done, or a convey- 
ance or other writing, according as it is used. Unless 
specially limited, the double signification is admitted. 
A careful study of this class of cases is essential to a right 
understanding of the principles of construction adopted in 
the able and elaborate judgments delivereld on this branch 
of entail law. (4.) In such cases as Blair- Adam, Overton, 
Ulbster, and others, the phrase " deeds," or " debts and 
deeds," occurring in the irritant clause, was connected with 
the prohibitory clause by such terms as " all which," 
*^ all such," &c., and these were held, in strict grammatical 
construction, — contrary to intention, which is allowed no 
place in such questions, — ^to connect solely with the imme- 
diately preceding branch of the prohibitory clause, or a 
concluding prohibition only, so as to leave former pro- 
hibited acts unprotected (q). In one case, the occurs 
rence of the word, " facts," before debts and deeds, was 
sufficient to turn the scale the other way (r) ; and in other 
instances, the sense of ^^ debts and deeds," *^ deeds," 
<^ provision" and similar expressions, has been considered 
generic, and applicable to all the prohibitions (s). The 
statutory meaning of " deeds," as including " debts," has 
also been adopted, but in special circumstances (^), (5.) 
Where, again, the words, " debts and deeds," " facts 
and deeds," or such phrases are applied, in the irritant 
or resolutive clause, to terms in themselves sufficiently 
clear and comprehensive, but restricted in a prior part of 

h2 
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the deed by a defective enumeration, the meaning of the 
phrase will be held to be no broader than that given to it by 
the party ; on the principle that when a word of a flexible 
meaning is used in a doubtful sense in one part of a deed, 
if it has occurred in an antecedent part where the mean- 
ing is marked, it will be interpreted to have the same 
application in both places (u). All such cases, however, 
are necessarily in a great degree circumstantial. 

(a) 1 1 and 12 Vict. c. 36, § 39. 

(b) Ersk. 3. 8. 31 ; Lord Corehouse in Bontine, 2d March 1837, 16 D. 
fi. M. 711. 

(c) Forterfidd, 10th Dec. 1841, 4 N. S. 234. 
Id) Gardner, 27th Jan. 1744, M. 15,501-3. 

(e) Craig's Creditors, 13th July 1712, M. 16,494, Robertson's App. 110. 

(/) BeU's Princ. 1731-2 ; Reidheugh, 11th March 1707, M. 16,489 ; Hep- 
bnm, 8th Feb. 1758, M. 16,607, affirmed, 7th Dec. 1758 ; Mitchelson, 15th 
June 1831, 9 S. 741 f Craig's Creditors as in (e). 

(^r) Stewart, ^Ascog) 23d Feb. 1827, F. C. 5 S. 418, as reversed, 4 W. S. 
196 ; Bruce, 2l8t June 1827, F. C, 5 S. 822, as reversed, 4 W. S. 240 ; 
EUbank, 2d July 1833, F. C, 11 S. 858, affirmed, 19th March 1836, 1 S. 
and Mlu 1 ; Mitchelson as in (/) ; Campbell, 23d Nov. 1838, 1 N. S. &; 
SincUur, 18th July 1845, 7 N. S. 1085. 

(A) EUbank, 2l8t Nov. 1833, F. C, 12 S. 74 ; E. of Buchan, 23d June 
1842, 4 N. S. 1430. 

(0 Bruce, (TiUicoultry)ylBt}i Jan. 1799, M. 15»539. 

Ik) Dick, 14th Jan. 1812, F. C. 

(0 Home, {BdUmesk) 17th Jan. 1837, F. C, 15 D. B. M. 372, as re- 
versed, 13th March 1838, 3 S. and Ma:^. 142. See judgment of Lord 
Brougham on appeal. The defective enumeration of particulars was/ol- 
hwed as well as preceded by a general clause referring to the premises, a 
specialty which was disregarded when pleaded in the later case of Thom- 
son; Thomson, 27th Feb. 1839, 1 N. S. 692; E. of Caithness, 26th Feb. 
1846, 8 N. S. 653. 

(to) Anstruther, {^CaipUe) 26th Nov. 1840, 8 N. S. 142; Lord Duffiis's 
trustees, (^Hempriggs,) 28th Jan. 1842, 4 N. S. 523, and Martin, 17th July 
1844, 6 N. S. 1320. The entail excluded the contraction of debts and giv- 
ing bond or obligement. The irritant clause applied only to bonds and ob- 
ligements, and was held ineffectual even as to these, which are merely the 
vouchers of what are not excluded ; Murray, {Pitlochie,) 26th Feb. 1842, 4 
N. S. 803. 

(n) Munro, (Foulis,) 16th Feb. 1826, F. C, 4 S. 472, affirmed, 3 W. S. 
344. 

(o) Sharpe, (JSoddam), 3d July 1882, F. C, 10 S. 747, as reversed, 18th 
April 1835, 1 S. and M*L. 694. 
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0>) Speid, {Ardouie,) 2lst Feb. 1887, F. C, 16 D. B. M. 618. 

(q) Dick, (Prestonfield,) 14th Jan. 1812, F. C. ; Barclay, {Bkdradani,) 
18th May 1821, Bar. Hume 837, 1 S. Ap. 24; Lang, {Overtm) 23d Nov. 
1838, 1 N. S. 98, as reversed 16th Aug. 1839, 1 M*L. and R 871 ; Sin- 
clair, {Ulbster,-) 26th Feb. 1841, 3 N. S. 636. 

(r) Hay (jRannes,) 20th Dec. 1842, 6 N. S. 347. 

(s) Elibank as in (A) ; Lumsden, {Auchindm-e,^ 26th Nov. 1840, 3 N. S. 
136, affirmed, 18th Aug. 1843, 2 Bell 104; Adam, (^Finzean,) 18th June 
1840, 2N. S. 1162, affirmed, 6th Sept. 1844, 3 BeU342 ; Lockhart, (Coaffo- 
hai,) 20th May 1841, 3 N. S. 904 ; E. of Buchan, (^Dryhurgh,) 23d June 
1842, 4 N. S. 1436 ; Murray as in (m) ; Knight, (Jordanstone,) 1st Dec. 
1842, 6 N. S. 221 ; Preston, (VaOeyJidd,) 28th Jan. 1845, 7 N. S. 305. 

(0 Renton, (PointzfieldJ 19th July 1843, 6 N. S. 1419. 

(u) Dick as in (^q) ; Graham, {Bcdgowan,) 21st Jan. 1846, 10 N. S. 380, 
(under appeal.) 

56. Effects of Contravention. 1. Cantravener for-^ 
feits for himself only, — (1.) In the ordinary form of the irri- 
tant and resolutive clauses, the forfeiting terms are limited in 
their application to the contravener only, by the words, shall 
for him or herself only forfeit^ amit^ and lose allright^ &c. Such 
express restriction does not, however, appear to have been 
ifecessary. The penal consequences of an act of contra- 
vention are confined to the contravener, unless it is other- 
wise expressed {a) ; and any other rule would be incon- 
venient, for it is manifest that an heir in the obnoxious 
line could have no interest to complain of acts of contra- 
vention. These might, in numerous instances, thus pass 
unnoticed, and obtain effect by prescription. (2.) The 
penal consequences of an act of contravention are purged 
by the extinction or expiry of the right granted contrary 
to the prohibitions (J) ; and it has uniformly been assum- 
ed that they cannot be enforced after the death of the con- 
travener, even where the forfeiture is directed against the 
heirs of tailzie and their descendants (c). 

2. Deeds prohibited must be reduced. — (L) Deeds 
executed in contravention of the tailzie are not in them- 
selves invalid : they flow from a feudal proprietor, and 
being exceptionable by force alone of the statute, are effec- 
tual until reduced {d). (2.) The statute gives a title to 
substitutes in entails which contain irritant and resolutive 
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clauses, both to challenge acts and deeds done in contra- 
vention of the tailzie, and to resolve the right of the con- 
travener ; but it is by no means essential to the exercise 
of such right of challenge, that an action of declarator of 
irritancy shall likewise be brought against the contravener. 
The notion of the common law, that whilst the right of the 
heir in possession subsisted, his deeds must receive effect, 
seems no longer to be received. It is enough under the 
statute, that power is given to deprive him of the estate ; 
but such power is vested in the substitutes of entail alone, 
who may or may not choose to enforce it. Their title to 
reduce the deeds themselves is a separate right, and ope- 
rates against the users of those deeds, to whom it iajtis tertii 
to maintain that the right of the contravener still subsists. 
The reduction of a forbidden deed may be pursued even 
after the death of the contravener, but declarator to the 
penal effect of forfeiture of the right of his descendants is 
incompetent (e). (3.) It has been successfully maintained, 
that where the entail contains a declaration that the con- 
travener shall forfeit for himself and his descendants^ an 
heir descended from the body of a contravener is barred 
from objecting to an act of contravention (/) ; and although, 
in another case, a different view prevailed, the action was 
pursued with the concurrence of a substitute not in the line 
of descendants {g). These instances serve to shew the 
propriety of the descendants of the contravener being saved 
from the consequences of his forfeiture, and having thus an 
interest to complain of acts of contravention. (4.) Decree 
of declarator of an irritancy must precede the reduction 
of the title of the contravener (A). 

3. Purging of irritancies. — It is worthy of the consi- 
deration of the conveyancer in preparing a deed of entail, 
whether the latitude to be extended to the members of 
' tailzie, in purging irritancies, ought not to be distinctly 
defined. Under these clauses, as they are usually ex- 
pressed, the rule seems to be, that an act of contravention 
may be purged at any period during the lifetime of th^ 
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contravener, if no damage has been done to the estate ; 
and, accordingly, an heir of tailzie disregarding the con« 
dition to bear the name and arms of the entailer, has been 
allowed to resume them even after process of declarator 
(t). But after the death of an heir contravening the pro- 
hibition against alienation, by granting leases of an un- 
usual endurance, purgation has been refused to the ten«t 
ants (A). In these circumstances, it may be advisable to 
declare either that purgation is wholly excluded, or shall 
be inadmissible unless made within a fixed period after 
the act of contravention. 

(cr) iToiy's Ersk. 8. 8. 31 ; See Gordon, 14th Nov. 1749, M. 15,384 ; 
Bontine, 2d March 1837, F. C, 15 D. 711. 
(6) Opinion in Mackay, 23d Nov. 1798, M. 11,171. 

(c) See Mackay, as in (6) ; Turner, 17th Nov. 1807, M. App. Tailzie, 
No. 16; affirmed, 1 Dow, 423; Mordaunt v. Innes, 9th March 1819, F. C. 

(d) Agnew, 23d June 1813, F. C. ; Sandford on Entails, 439, et seq, 

(e) Mordaunt v, Innes, as in (c), and 5th July 1822, S. (Ap.) 1. 169, and 
cases cited ; Maxwell, 15th Dec. 1843, 6 N. S. 253. See opinion of Lord 
I^esident Boyle. 

(/) Gordon, as in (a) ; Gilmonr, 6th March 1801, M. App. Tailzie, 
No. 9. 

(g) Tnmer, as in (c.) 

(A) Bontine, 15th Jan. 1823, 2 S. 106. 

(0 Hamilton Gordon, 23d July 1748, M. 2336 and 7281 ; Ross, 18th Nov. 
1766, M. 7289, B. S. 5. 932. See Abemethie, 20th June 1837, F. C, 15 D. 
1167. 

(k) Queensberry Exec. 6th July 1820, F. C. ; affirmed, 2d July 1821, S. 
(Ap.) 1. 59 ; E. of Wemyss, 2d Feb. 1821, F. C. ; Hislop, 2d July 1821, S. 
(Ap.) 1. 64. 

57. Provisions (a). — The destination, conditions, prohi- 
bitions and irritancies, when properly expressed, were, be- 
fore the Act of 1848, effectual to constitute a valid tailzie, to 
endure if heirs-portioners were excluded, and there were no 
causes of decay external to the deed, so long as the series 
of heirs continued to exist ; and their effect still continues, 
subject only to the operation of the powers of disentail 
&c., conferred by that statute. It is necessary, however, 
to provide for the contingencies which attach to the right ; 
and the provisions which are introduced for that purpose. 
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being proper conditions of the right of succession, each 
member in possession is bound to implement them under 
the penalty of forfeiture. 

(a) For the provisions nsixallj inserted in entails, see Appendix. 

58. Provision as to thb modb of succession on 
CONTRAVENTION (a). — (1.) The heir next in the order of 
succession^ or if he shall unnecessarily delay to exact the 
forfeiture, any substitute however remote, may complain of 
an act of contravention (ft). This right flows necessarily 
from the status which the substitutes hold as creditors of 
the heir in possession to the effect of enforcing imple- 
ment of the obligations of the entail, and the manifest in« 
terest which each has to throw the contravener out of the 
line of succession. (2.) But as irritancies, more especi-* 
ally those introduced by statute, are to be strictly inter- 
preted, it has been held that the contravener forfeits 
only for himself, and not also for the heirs of his body (c). 
Nevertheless it is usually in express terms declared, that 
the heir of the contravener*s body shall succeed upon a 
declaration of contravention, and provided that he shall 
take up the succession on his coming into existence, even 
although the person who was the nearest heir at the time 
of the contravention shall already have assumed posses- 
sion. 

(a) See Appendix. 

(6) Simson, 6th Jan. 1697, M. 15,858; Irvine, Jan. 1728, M. 15,869; 
Dondas, 29th Not. 1774, M. 15,480. 
(c) Gordon, 14th Noy. 1749, M. 15,384 ; note (a) § 66. 

59. Provision as to debts and adjudications {a), — 
(1.) When the' entailer dies leaving debts, the institute 
or disponee takes the estate under burden of the debts ; 
but an heir of entail making up a title as such, although 
he does not take the benefit of an inventory, incurs no 
universal representation of the entailer (b). (2.) It 
has been customary for the member in possession who 
wishes to disburden the estate of those debts, to apply for 
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the authority of Parliament to sell a portion of the 
landsy but he may avail himself of the provisions of the 
statutes (c) ; yet it appears to have, at an early period, 
been held that a prohibition to seUy anailzicy wadset or dis^ 
pone^ did not disable the member in possession from selU 
ing for payment of the debts of the entailer (d). (3.) 
An heir of tailzie on coming into possession, is not bound, 
^vithout a condition to that effect, to discharge the debts 
out of his separate funds, and to transmit the estate unin- 
cumbered to his successors* He may constitute them if 
personal, as real burdens on the estate, by adjudication 
deduced in name of a trustee (e)^ or keep up the debts 
against the estate and the succeeding heirs by means of 
assignations from the creditors (/). (4,) Debts incurred 
under a power in the entail not restricted so as to affect 
merely the rents, are in the same position as entailer's 
debts {g) ; as are likewise arrears of interest which have 
accrued since the entail became effectual, on debts incur- 
red prior to that period Qi) (see above, § 53). (5.) When 
the debts are vested in a stranger, the member in posses- 
sion must keep down interest or annuities, and he has no 
claim of relief against future heirs ; but in so far as not 
discharged by him, such interest and annuities remain a 
burden on the lands (t). (6.) It is thus obviously for the 
safety of the tailzie to take the institute and substitutes 
bound by an express provision to discharge the entailer's 
debts, and purge adjudications led against the estate, a 
provision which will secure the extinction of the debts if 
actually paid by the member in possession, or on his ne- 
glect, the devolution of the estate to the next heir willing 
to implement it. Where the entailer is owing consi- 
derable debts, the safest mode of providing for their pay- 
ment is a trust constituted with reference to the entail. 

(a) Jurid. Styles, i. 233. 

(ft) Bell's Princ. 1743; Sutherland, 26th Feb. 1801, M. App. Tailzie, 
No. 8. See Maitland, 5th Dec. 1765, 6 B. S. 837; Murray, July 1748, 5 
B. S. 764. 
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(c) See above as to sale for entailei's debts, § 46. 6. 

Id) £. of Landerdale, Feb. 1730, M. 15,566. 

(e) Murray as in (b), 

(J) See Ker, 16th Feb. 1768, M. 15,561 ; Lawrie, 7th Dec. 1880, 9 S. 
147. 

(g) Howden, 17th June 1834, 12 S. 734 ; affirmed, 14th May 1836, 1 S. 
and M*L, 739, D. ; Duchess D. of Richmond, 2d Dec. 1837, 16 D. B. M. 
172. 

(A) Campbell, 59th Nov. 1816, F. C. 

(0 Gordon, 1st Dec 1767, M. 11,161 ; CampbeH, as above ; Erskine, 7th 
July 1829, F. C, 7 S. 844 ; Sands, 7th July 1835, F. C, 13 S. 1040; How- 
den and D. of Richmond, as above. 

60. Provision for the exclusion of a contravenbr 
(a). — It is usual to provide by an express clause, that a 
person against whom an act of contravention has been de- 
clared, shall be excluded from the management of the 
estate even as administrator-in law for his own child, lest, 
under colour of such management, he should continue his 
possession. 

(a) Juiid. Styles, 1. 236. 

61, Provision FOR completing titles (a). — (1.) In 
order to preserve the estate subject to the fetters of the 
tailzie, it is essential not only that the deed shall have 
been once feudalised and recorded, but that each and 
every heir shall complete a title under it (b). That this 
may be done, a provision is introduced which confers 
authority on the future heirs to enforce the obligation 
against the member in possession (c). The tailzie runs a 
double risk on the succession of an heir. He may com- 
plete a fee-simple title to the lands, and if none has been 
made up under the entail, his possession will be ascribed 
to such fee-simple title, and the fetters of the entail 
worked off by prescription (d) ; or in renewing the inves- 
titure he may omit all or part of the restraining clauses, 
or fail in making due reference to them under a recent 
Act, and thus subject the estate to the diligence of credi- 
tors ; or under a power to execute a new entail, such may 
be made, but left unregistered, and the investiture follow- 
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ing upon it will by prescription become the ruling title 
(e). For these reasons, it may, in particular circum- 
stances, be expedient for future heirs to watch the pro- 
ceedings of the heir in possession* (2.) In completing 
the title of a heir, the statute of 1685 required that the 
provisions and irritant clauses should be repeated in the 
rights and conveyances whereby he shall brook and enjoy 
the tailzied estate, and it was never doubted that these 
were comprehensive terms applicable to the whole clauses 
proper to the strict entail. Rights and conveyances, in 
the sense of the act, included all deeds and writs form- 
ing part of the heir's title, and therefore embraced pre- 
cepts and instruments of sasine ; but it was questioned 
if the retour of a general service fell within the scope 
of the act, since it was a mere link connecting the heir 
with unexecuted feudal clauses to which his predecessor 
had right. The Court determined that an heir omitting to 
insert the irritancies in the retour of his general service, 
had committed an act of contravention; but the decision 
was reversed on appeal, and practice has been in accor- 
dance with the opinion of the court of review (f). (3.) A 
trust-conveyance for the purpose of trying the validity of 
the entail in name of a trustee, did not infer contra- 
vention, provided the clauses were inserted in the recon- 
veyance (^). (4.) The retour of a special service, as the 
immediate warrant on which a precept for infeftment was 
granted, must have contained the clauses of the entail ; 
and it may be broadly stated, that whether an heir entered 
by the forms proper to that character; or as disponee 
under a conveyance from a prior member of tailzie ; or in 
virtue of a service under a decree of declarator of contra^ 
vention ; or under an adjudication in implement of a de- 
cree obtained to enforce a clause of devolution ; or by ad- 
judication on a trust-bond and reconveyance by the trus- 
tee, he must have inserted the clauses in his titles (h). 
(5.) By the Transference of Lands Act, the actual inser- 
tion of the conditions, &c., is dispensed with, and it is pro- 
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vided that it shall be lawful and competent in dispositions 
and conveyances of entailed lands, and in the procurato- 
rtes, charters, precepts of clare constat, decrees of adjudi-^ 
cation, instruments of sasine, and all other deeds and in- 
struments of what nature soever necessary to transmit, 
renew or complete a title under the entail, to omit the full 
insertion of the conditions and provisions, and prohibitory, 
irritant and resolutive clauses of the entail, provided they 
shall be in such dispositions, &c., specially referred to as set 
forth at full length in the recorded deed of entail, if re- 
corded in the Register of Tailzies, or as set forth at full 
length in any recorded instrument of sasine forming part 
of the progress of title-deeds under the entail. The mode 
of reference is prescribed in one of the schedules of the 
Act ; and it is declared that the reference shall be equiva- 
lent to the full insertion of the clauses, and have in ques- 
tions whether with the heirs of entail or third parties, the 
same legal effect as as if they were inserted exactly as ex- 
pressed in the recorded deed or instrument referred to (i). 
The provision plainly applies to an instrument of sasine 
passing on the deed of entail itself after it has been record- 
ed in the Register of Tailzies, as being an instrument used 
in completing a title under the deed. A similar provision 
as to petitions and decrees of service is contained in an- 
other act (A). (6.) The insertion of a reference to the ir- 
ritant and resolutive clauses applies only to the title-deeds 
of an estate held under an existing entail. In title-deeds 
following on future entails, the corresponding reference 
will be to the clause authorising registration in the Regis- 
ter of Tailzies (l). (7.) It will be observed that neither 
the conditions to feudalise and record the deed of entail, 
and insert the destination, &c., in the title-deeds, nor 
this provision that each heir on his succession shall com- 
plete a title under the entail, will be of the slightest avail 
against creditors or other bona fide singular successors, 
unless duly obeyed. The statute, in express words, saves 
their rights (m). It is plain, however, that the omission of 
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a part of the destination in the title-deeds of an heir, al- 
though operating as an act of contravention so as to 
ground a declarator of forfeiture at the instance of a 
future heir, will not benefit singular successors, unless it 
shall be made to appear that the line of succession is ex- 
hausted. The insertion of the destination is not required 
by the statute. But were the member in possession 
to be described as the last substitute, it would seem 
to follow that the legal rights of creditors or bona fide dis- 
ponees acting on the faith of the records could not be con- 
trolled by the Jm5 crediti of a future heir, which would pro- 
bably be limited to process against the contravener, in so 
far as the estate had not been conveyed or affected. (8.) 
Questions upon the statutory formality of title-deeds affect 
only the heirs of tailzie ; and so long as there exists, in a 
feudal sense, a valid title which has not been challenged by 
a substitute of entail, not only are singular successors safe, 
but the rights of vassals taking an entry from a contra- 
vener unaffected by the acts which he has committed 
in violation of the tailzie. To hold that parties possessing 
on subaltern rights under an entailed superiority, were 
bound to look beyond the mere feudal sufficiency of the 
title actually standing in the person of the existing supe- 
rior, and to judge of the effect of statutory penalties, 
would be to impose an intolerable burden on vassals ap- 
plying for a renewal of their investitures (w). (9.) In re- 
ferring to the original entail, care ought to be taken to do 
so with strict accuracy (o). 

(a) Jurid. Styles, 1. 235. 
(6) 1686, c 22, above, p. 6. 

(c)This seems to be competent without an express provision. See 
Manle, 1st March 1782, M. 10,963. 

(d) Ersk. 3. 7. 6 ; Bell's Pr. 2019-20, and cases cit. ; E. of Eglinton, 22d 
Jan. 1842, 4 N. S. 425 ; Macdonald, 22d Dec. 1842, 6 N. S. 372; Campbell, 
26th Jan. 1848, 10 N. S. 461. 

(e) Stewart, 23d May 1844, 6 N. S. 1073. 

(/) Ersk. 3. 8. 80 ; Stewart, Ist Feb. 1726, M. 7275, as reversed on ap., 
1 Cr. and St. 283. 
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(g) Madanchlan, 27th Jan. 1768» M. 15,421. 

(h) Henderson, 12th Noy« 1790, M. 15,442; Craigie, (Boxburghe entail,) 
19th Jan. 1808, M. App. Adjttd, No. 16 ; Maclauchlan, as above. 
(0 10 and 11 Vict c. 48, § 4. 
Ik) 10 aod 11 Vict. c. 47, § 5. 
(0 11 and 12 Vict. c. 36, § 39. 
(m) 1685, c 22 ; aboTe, p. 5. 

(n) Gibson-Craig, 10th July 1838, 16 D. B. M. 1332. 
(o) See Lockhart, 20th May 1841, 8 N. S. 904. 

62. Obligation to Infbft (a). — The entailer here 
binds himself, in ordinary form, to infeft the institute 
(whether the entailer himself or another) and the heirs of 
tailzie named and described in the dispositive clause, 
under a similar reference to the conditions, &c. 

(a) And I oblige myself to infeft myself and the heirs-male of my body 
whom &iling the other heirs of tailzie above mentioned with and under the 
conditions provisions prohibitions and reservations before specified, to be 
holden ameveldeme, 

63. Procuratory of Resignation (a). — (1.) In this 
clause the destination was usually, although, as regards 
the validity of the tailzie, not necessarily repeated (b). 
The restraining clauses of the deed likewise were an* 
nexed to the procuratory, as burdening the resignation 
of the fee into the hands of the superior. The practice, 
in this respect, seems to have originated in the old feudal 
rule, that the consent of the superior was essential both to 
the constitution and the alteration of a tailzie, and that a 
new charter upon the vassal's resignation was the most 
direct mode of evidencing that consent (c). (2.) The tech- 
nical form of the clause has been so altered by a late Act, 
as to make it inconvenient and incongruous to follow the 
old rule as to the destination, &c. (d). 

(a) And I RESIGN the said lands and others for new infefhnent, Bur 
ALWAYS with and nnder the conditions prohibitions provisions declarations 
and reservations above written. 

(6) Murray Kynnymound, 5th Jnly 1744, M. 15,380. 

(c) Craig, 2. 17. 20-1. 

(d) 10 and 11 Vict. c. 48, § 1, and Schedule (^). 
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64. Assignation to thb Title-deeds and Rents. — 
These clauses do not call for special notice. See App. 

65. Obligation to relieve the Heirs of Debts (a). 
— The entailer sometimes binds himself and his representa- 
tives to relieve the heirs of entail of the debts that may 
affect the estate, which thus become a burden upon his ex- 
ecutry or separate estate, and the members of tailzie have 
a right to see that such separate estate shall be applied to 
theur relief (ft). 

(a) Jnrid. Styles, 1. 236. 

(6) Stewart v. Denbam, 7th Feb. 1785, Elch. TaUzU^ 3. 

66. Clauses of Revocation and Dispensation (a). — 
(1.) In order to fulfil the feudal rule, that a conveyance of 
heritage must be de prcBsentiy the deed of entail is, in form, 
an absolute disposition of the lands, to take immediate 
effect, and the delivery of the deed is dispensed with ; but, 
if the conveyance is not to the maker as institute, but 
mortis causQj he reserves his liferent right and power to 
alter, which control the absolute de prcesenti grant. (2.) 
This power of alteration and revocation need not of 
course be formally exercised so long as the deed re- 
mains in the custody, and under the power of the en- 
tailer : the deed may be cancelled or destroyed (£). But 
if it has been recorded or put beyond his control by 
delivery to a party interested, or one acting for him, a re- 
vocation by deed is necessary. A deed of revocation of 
an entail which has not been feudalised, is effectual if it 
duly express the will of the maker to alter his intention 
(c) ; but if infeftment has followed, it is necessary that the 
investiture thus completed be altered by a valid conveyance 
to the heir-at-law or a new series of heirs of provision, or at 
least, that an obligation be duly and formally imposed on the 
heirs under the investiture so completed, to reconvey the 
lands. Such obligation will enable the heir-at-law, or the 
disponee in the new conveyance, to effect a change of the iur 
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vestiture by adjudication in implement (et), (3.) But if 
no power of revocation has been reserved, it is incompe- 
tent for the entailer, as liferenter, and the institute, as fiar, 
by a joint deed, to alter or revoke a feudalised entail to 
the prejudice of the substitutes (e). Where, however, an 
entail, although registered, continued personal, it was held 
to be revocable by the maker without the consent of the 
favoured parties, the deed being gratuitous, and in favour 
of heirs nascituri ; but in a later case, an entail contained 
in a contract of marriage was held not to be revocable by 
the granter, as regarded even a gratuitous disponee, there 
being an obligation not to alter (/)• 

(a) Jmid. Styles, 1. 241. 

(b) See Burnet, 9th Dec. 1701, M. 15,566. 

(c) See liOgan, 13th Dec. 1797, M. 11,379. 

(rf) See Porterfield, 16th May 1821, F. C, 1 S. 9 ; remitted, 2 W. S. 369 ; 
adhered to, 13th Nor. 1829, F. C, and (18th Nov.) 8 S. 16, affirmed, 5 
W.S. 

(e) Gordon, 26th Jan. and 2d Aug. 1771, M. 16,679 ; affirmed, Swinton, 
p. 48. The authority of the prior case of E. Moray, 25th Jan. 1744, Elch. 
17. Tailzie, 22 B. S., 6. 734, disregarded. 

(/) Scott, 23d June 1713, M. 16,569 ; Shaw, 15th July 1715, M. 16,672 ; 
See More's Notes on Stair, cxci. 

67. Procuratory for recording (a). — 1. Mode of re^ 
ffistration. — (1.) The Court of Session are required by the 
statute of 1685 to interpone their authority to the original 
deed of entail when produced judicially, and a register* 
book is appointed to be kept, *^ wherein shall be recorded 
the names of the maker of the tailzie, and of the heirs of 
tailzie, and the general designations of the lordships and 
baronies, and the provisions and conditions contained in 
the tailzie, with the foresaid irritant and resolutive clauses 
subjoined thereto, to remain in the said register ad perpc" 
tuamrei memoriam*' (b). (2.) Although the statute, in 
express words, provides that the original tailzie shall be 
produced judicially, it is remarkable that in the first ap- 
plication made for the authority of the Court to the re- 
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gbtration of the terms of an entail^ warrant should have 
been granted to record not the deed itself, which was in 
the form of a proeuratory of resignation, but the charter 
following upon it (a.) The objection of undue registration 
of that entail was, at the distance of nearly a century, su&l 
tained on the authority of the judgment in a prior case; 
But a charter may by statutory direction take the place of 
an original tailzie (d). (3.) The statute is retrospective 
(a view which was not at first taken by the Court,) and 
that even where the deed was feudalised prior to the 
Act (e). (4.) The terms of the statute sanction the 
view, that the Legislature contemplated the insertion in 
the register of a mere abstract from the original deed* 
But in practice the full tenor is recorded, and the Court 
have refused to authorise the exclusion even of part of 
the lands which had been sold by the entailer (/). (5.) 
The necessity of registration of the entail itself is not 
superseded by the registration of a sasine upon the deed, 
or on a charter following upon it. (6.) The RiUherfurd 
Act makes the proeuratory for recordmg^ a clause of the 
greatest importance to the deed of entail in its new formj 
by enacting, that in tailzies dated on or after 1st August 
1848 which contain an express clause authorising regis'- 
tration in the Register of Tailzies, it shall not be neces* 
sary to insert any irritant or resolutive clauses in order to 
render the entail effectual under the statute of 1685. And 
it is provided that the clause shall have the full operation 
and effect of the most formal irritant and resolutive clauses 
duly applied to every prohibition, condition, restriction 
and limitation of the deed, except such only as by its terms 
may be specially excepted ; and farther, that the clause 
shall be engrossed as part of the deed in the Register of 
Tailzies when recorded in that Register, and shall be in* 
serted or duly referred to in all procuratories of resigna^ 
tion, charters, decrees of special service, precepts and instru* 
ments of sasine following on the ent^l, in the manner now 
required in regard to irritant and resolutive clauses (^). 
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2. Who may apply for registration. — (1.) It was at 
an early period maintained that a substitute heir had no 
title to apply directly to the Court for authority to have 
the deed recorded, and that the only competent remedy 
was by action against the member in possession, to com-t 
pel him to produce the deed judicially. This circuitous 
course of enforcing a measure essential to the completion 
of a right in which all the substitutes have an interest 
appears, indeed, to have in one instance been sanctioned 
by the Court {h) ; but it has since been abandoned; and 
although the entailer or the institute is the proper party 
to produce the deed for registration, it is now held that 
any substitute, however remote, may obtain the authority 
of the Court, if he can produce the deed (z), or force it 
from the party possessor by incident diligence, which will 
be granted for that purpose (A). But an heir-female can- 
not apply without the concurrence of her husband, or of a 
tutor ad litem^ even where the jus mariti and right of ad- 
ministration in regard to the estate are excluded (/)• If 
the deed shall have been recorded in any other register, 
warrant will be obtained for its transmisaion to the process 
(m). (2.) It has been questioned if an heir whomsoever 
has a title to apply for registration (n). (3.) As entails 
are usually in the form of a mortis causa conveyance, the 
statute would in most cases be inoperative, unless regis* 
tration were admitted as well after as before the death of 
the entailer, and this has uniformly been sanctioned {p). 
(4.) The form of the application is by summary petition(/>). 

(a) AiTD I grant fall power and authority to 

as my procurators, or to any one of the heirs of 
tailzie, foresaid, to cause present this deed of entail before the Lords of 
Council and Session judicially, and procure the same recorded in the 
Begister of Tailzies, and to expede charters and infeftments thereon agree- 
ably thereto and in terms of law, and that at the expense of the heir of 
tailzie in possession for the time. 

(6) 1685, c. 22, see p. 6. 

(c) See Irvine, below. 

(</) Irvine, 26th June 1776, M. 15,617, and App, v. Tailzie^ No. 1, af- 
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finned, 16th April 1777, on authority of Einnaird, 26th Nov. 1761, M. 
15,611, affirmed, 18th Feb. 1765 ; StirUng, 28th May 1845, 7 N. S. 640. 

(e) Craig's Creditors in H. of Lords, 8d July 1714, Robertson's Appeal 
Cases, 110 ; Philp v. E. Bothes, 14th Dec. 1758, M. 15,609, B. S. 5, 865-869, 
affirmed; Einnaird, as above; E. of Bosebery, 22d June 1765, M. 15,616; 
Irvine, as above ; Stirling, 28th May 1845, 7 N. S. 640. 

(/) Moore, 28th Nov. 1821, F. C, 1 S. 173. 

(SD 11 and 12 "Vict. c. 86, § 89. 

(A) Dmmmond, noticed in Kaime, below. 

(i) Ersk. 3. 8. 26 ; BeU's Frinc 1742 ; Naime, 10th March 1757, M. 
15,605 ; B. S. 5. 335 ; see Beid, 25th Feb. 1710, B. S. 4. 794 ; Napier, 20th 
July 1762, B. S. 5. 888 ; Gordon, 11th Jan. 1704, M. 5787. 

(A) Ker, 7th July 1804, M. 14,984. 

(0 Hamilton, 11th March 1777, B. & 5. 625. 

(m) Campbell, 14th Nov. 1748 ; Elch. v. Tailzie, 35. 

(tt) Jessop, 7th Feb. 1822, 1 S. 273 ; Bell, as in (0. 

(o) See cases, note (t), above. 

Ip) Ersk. as above ; Ker, as above ; Bell's Princ. 1742 ; Jnrid. Styles, 
3. 907. 

68. Prbcept of sasinb. — This clause may contain a 
mere reference to the conditions, prohibitions, and forfeit- 
ing clauses, if they are duly expressed in a prior clause. 

69. Infbftment (a). — (1.) The sasine upon the deed of 
entail, when prepared before the registration of the entail, 
contains the whole conditions, provisions and prohibitions ; 
and likewise the irritant and resolutive clauses, in all cases 
where the entail contains those clauses; and in the case of a 
future entail which does not contain irritant and resolutive 
clauses, the clause of registration in the Register of Tailzies. 
The destination is likewise inserted in terms of a con- 
dition noticed at § 17, in order that it may appear in the 
register, and not for the purpose of giving a real or 
feudal right to the heirs or substitutes of entail, which 
is incompetent to more than one sole proprietor or fiar at 
one and the same time. Those clauses are introduced into 
the narrative of the warrant of infeftment, and referred to 
in the narrative of the delivery of sasine {b). (2.) When 
the entaO has, prior to infeftment, been recorded in the 
Register of Entails, a reference to all the clauses except 
the destination is sufficient (c.) The latter must be in- 

i2 



132 69. INFBFTMBNT. 

serted at length, in the sasine on the entail, and as re- 
spects the parts including and subsequent to the name or 
position of the heir taking infeftment, in all future sasines. 
In regard to effect, it will be observed, that as a step in 
the feudal title, the sasine will be valid although the whole 
restraining clauses of the entail are omitted. The omis- 
sion of a part of the destination subsequent to the name 
or description of the heir in possession, or of the condi- 
tions, prohibitions, irritant or resolutive clauses, or provi- 
sions of the deed, or a competent reference to the latter, 
although operating as an act of contravention, will not 
annul the sasine ; and although the right of the contra- 
vener will be forfeited in as far as the estate has not been 
alienated or evicted, the statute protects the interests of 
creditors and purchasers contracting bona fide with him 
{d). Future heirs have thus a manifest interest to see 
that proper titles are made up under the entail. Frauds 
against the substitutes have been attempted, but there is 
little risk of their occurring in modem practice. 

(a) See the FetidaX dmoeycmdng and Svppkment 
(6) Supplement to Fend. Cony., p. 177. 

(c) 10 and 11 Vict. c. 48, § 4 ; 11 and 12 Vict. c. 36, § 39. 

(d) See the statute of 1685, aboTe, p. 5. 

70. Entry with the superior. — In completing a pub- 
lic right under a deed of entail, the institute or first person 
taking up the succession, will enter according to the state 
of the title ; and, in a feudal respect, the procedure does 
not call for particular remark. (See the Feudal Convey-' 
ancing.) It will be observed that charters are among the 
deeds enumerated in the statute, and that the acceptance 
of a charter from the superior which does not contain the 
whole of that branch of the destination including and fol- 
lowing the name or description of the member of tailzie in 
whose favour the charter is conceived, as well as the con- 
ditions, provisions and prohibitions of the entail or a com- 
petent reference to them, and likewise the irritant and re- 
solutive clauses in the case of an entail which contains 
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those clauses, and in tbe case of 9^ future entail not con- 
taining irritant and resolutive clauses, tbe procuratory for 
registration in the Register of Tailzies, or a competent 
reference to them, will infer an act of contravention on 
tbe part of the institute or heir of tailzie. 

71. Future Entails 1. Power of disenJtaU. — (1.) 

The proprietor in possession of an estate entailed by a 
deed executed on or after the 1st August 1848, has powers 
of a lesd extensive nature dmn those given to the proprietor 
of an estate held under a prior entail. If bom after the date 
of the tailzie and of full age, the former may disentail the 
estate under the authority of the Court by means of a re- 
corded instrument of disentail ; or if bom before the date 
of the tailzie he may, when of full age, disentail the estate 
under the same authority, with the consent of the heir next 
in succession being his heir apparent under the entail, and 
twenty'^five years of ag&, not subject to any legal incapacity, 
and bom after the date of the tailzie (a). (2.) Reference 
is made to § 48, as to the powers of disentailing vested in 
the heirs in possession under existing tailzies. 

. 2* JBa3ein7zA»oit.^--The statutory powers of the heir 
in possession under a future entail are limited to those con- 
tained in the Rosebery Act, with tjie privilege of using 
the judicial lonns introduced by tbe Rutherfurd Act, 
(above, § 41.) 

3. Feus. — (1.) The heir in p<M»e8sion has no gene- 
ral powerst>ffeaing, except under^^ the Rutherfurd Act and 
wilb the same consents as are necessary for disentailing the 
estate, (above, § 46*^ 2.) (2.) He possesses ^eokl power 
to feu ground for the sites of places of ehristian worship, 
schools, &c. (above, § 46. 1.) 

4« Ijmse9^^^1Sj^ has no general powers of leasing 
bepond those contained in the Rbsebery Act, except with 
the jsame consents as are neciessavy fbr disentailing the 
estate, (above, § 33%) (2.) He possesses special powers 
for the purposes mentioned in last Art., (above § 32.) 
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5. Improvemenis and Family Provisions. — His 
powers as to these, without consents, are limited by the 
tailzie under which he holds the estate, the Montgomery 
and Aberdeen Acts being inapplicable to future entails. 

6. Irritant and Resolutive Clauses unnecessary. — 
The procuratory or warrant in the deed of entail autho- 
rising the deed to be recorded in the Register of Tailzies, 
implies the most perfect irritant and resolutive declara- 
tions in protection of all the prohibitions in the entul 
which are not specially excepted from their effect (6). 

7. Trust funds and lands appointed to be entailed. 
(See above, § 45. 6, 50. 2, 3.) 

8. Conventional Powers. — (1.) The importance of 
giving full and ample powers in future entails, in reference 
to feus, leases, improvements, family provisions &c. is 
thus manifest. For without these, as entails during the 
period of their existence, which may average above 
thirty years, will be greatly more strict than those which 
have produced the late important change in the law, the 
powers of the heir in possession will be of a very limited 
nature as respects the improvement of the estate, and pro- 
visions for the members of his family after his death. It is 
plain, moreover, that nothing can tend to perpetuate an 
estate in one family more than giving ample powers in 
reference to matters of so essential moment, the absence of 
which must necessai*ily induce the earliestexercise of the sta- 
tutory powers of disentail competent to the heir in posses- 
sion. Clauses of a just and liberal nature are therefore 
of great importance. (2.) In reference to those suggested 
in the form of the future entail, it may be observed that it 
seems in no small degree expedient to get rid of the fre- 
quently occurring questions, in connection with a power 
to burden the estate or the substitute heirs with a certain 
number of years* rents of the estate, and to insert a faculty 
in favour of the substitutes to charge the estate with a fixed 
capital sum for improvements and childrens' provisions, 
proportioned to the value of the estate, a limit being ex- 
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pressed beyond which it shall not be liable to be burdened. 
By this means if, on the one hand, there will be a risk of 
an increasing burden on the lands up to a certain point, 
the means will exist for discharging it by a partial sale, in 
the same manner as if the estate were held in fee-simple, 
— an arrangement consistent at the l^ame time with the 
progress of improvement, and preferable to a renewal of 
the attempt, by means of statutes of the nature of those 
now repealed, to protect £he fee of entailed estates from 
the obligations and acts of the successive heirs, to the ac- 
cumulation of intolerable burdens on them ; or to the still 
more hopeless effort to maintain entails even under the 
new system, without any powers in the deed to burden 
the estate for necessary improvements and family provi- 
sions, in the vain expectation that heirs of entail will, in 
general, discharge their obligations to the public and their 
families out of the yearly rents of the estate. 

(a) 11 and 12 Vict., c. 36, § 1. 

(b) The Act, § 89. 

Addenda in relation to the Act of 1848. 1. 

Contents of Affidavit as to Entailer*s debts, &c. The 
provision for the disclosure of entailer's debts and other 
debts, in applications for authority to disentail, re- 
quires that an affidavit shall be made, setting forth 
that there are no entailer's debts or other debts, and 
no provisions to husbands, widows or children, affecting or 
that may be made to affect the fee of the estate, or the 
heirs of entail. These terms appear to be comprehensive 
enough to include all debts affecting or which may be 
made to affect the fee, the rents, or the heirs of entail. 
For although the heir in possession liable to pay an im- 
provement debt, or provisions to children, may be dis- 
charged of all personal liability on assigning a certain 
proportion of the free rents to meet the claim, still on his 
death it revives as a debt against the succeeding heir, and 
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may therefore be held to come within the fair meaning of 
the terms used in the clause. 

2. Band of annuairent^ and bond and disposUwn in 
security to an executor^ &c. — (1.) By section 15 of the Act 
of 1848, an executor or assignee may call on the heir in 
possession to grant bond of annualrent, it being specially 
provided in this case, that the heir ^^ reqiured to grant and 
granting such bond, shall be entitled to impute towards 
payment of the sums thereby due^ any excess of sums which 
may have been paid by or recovered from him beyond the 
amount of aanualrents due from and after the decease of 
the heir who shall have executed such improvements." It 
seems to admit of no doubt, therefore, that whatever the 
proportion of the debt actually paid by or recovered from 
the heir in possession, the amount upon which the annual* 
rent is to be calculated is not thereby to be diminished. 
The advantage is to be personal to the heir, who will 
receive allowance from the executor or assignee of the 
excess, either by way of deduction from the annual rents 
as they fall due, or by some other proper arrangement. 
(2.) But the question arises under the terms of § 18, in 
what manner sums paid by the heir in possession are 
to be dealt with. The executor or assignee having 
power to demand a bond and disposition in security for 
two-thirds of the sums ^ipended, has tak^i payment of 
or recovered a proportion of the debt from the heir, which, 
as respects the creditor, necessarily reduced his claim by 
the amount of the -excess x^ver the legal interest whidi bcs- 
came due upon it. It is probable that his right to demand 
bond for the balance remaining due, would be compre- 
hended within the power given to demand bond for the 
whole when the whole atatotory amount continues unpiud. 
[But as respects ihe heir in poasesidon, there is no power 
given, ^ in the separate case of a. bond of annualrent, to 
impute the excess so as to relieve him personally, and it 
seems to be beyond the fair reading of the two statutes to 
supply the proviso by implication ; for, by. the Mont^ 
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gomery Act, an heir in the position supposed makes 
payment of an improvement debt without relief, unless 
he pays more than one third of the rents coming to his 
use ; and thus, upon payment, the claim is absolutely 
extinguished as respects the rents and the future heirs ; 
or if a claim of relief exists, it can only be enforced under 
the Montgomery Act. It seems impossible, therefore, 
in the absence of express words in reference to the case 
provided for in § 18, that the heir, in concurrence with 
the executor or assignee, can charge the estate with any 
part of the claim which has been already paid. 

3. Inhibition by a creditor. — It is to be noted that 
the privilege of using inhibition under § 7, is competent 
to those creditors only whose debts affect or may be made 
to affect the fee of the estate. Much caution, therefore, is 
necessary on the part of those holding claims which only 
attach to the rents, or affect the heirs of entail, with re- 
spect to proceedings by the heir in possession for authority 
to disentail or sell the estate, &c., in the view of appear- 
ing in the process as permitted by § 6. 

4. Respondents in applications to the Court. — There 
is no limitation to a particular class or number of heirs, of 
the parties to be called in petitions to the Court, except 
where there are heirs in existence with whose consents the 
estate may be disentailed, and in applications for authority 
to grant feus or long leases under § 24 (a). Conse- 
quently, in all other cases than those to which the ex- 
ceptions relate, the whole heirs of entail must be called as 
in an ordinary action. 

(a) The Act, § 33, 34, 36. 
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CAP. LI. 

An Act to encourage the Improvement of Lands, Tene^ 
menta, and Hereditaments, in that part of Great Britain, 
called Scotland, held under Settlements of strict Entail. 

Preamble reciting an Act of the Scottish Parliafnentj 1685. 
Proprietors of entailed estates may grant tacks for fourteen 

years f and one existing life ; or for two lives, and life ofsur-' 

vivor ; or for thirty^one years. 

Whereas by an Act of the Parliament of Scotland, made in the 
year one thousand six hundred and eighty-five, intituled. Act 
concerning Taillies, all his Majesty's subjects are impowered to 
taiUie their lands and estates in Scotland with such provisions 
and conditions as they shall think fit, and with such irritant and 
resolute clauses as to them shall seem proper; and which taillies, 
when completed and published in the manner directed by the 
said act, are declared to be real and effectual against purchasers, 
creditors, and others whatsoever : And whereas many taillies of 
lands and estates in Scotland, made as well before as after pass- 
ing the said act, do contain clauses limiting the heirs of entail 
fix)m granting tickets or leases of a longer endurance than their 
own lives, or for a small number of years only, whereby the cul- 
tivation of land in that part of this kingdom is greatly obstructed, 
and much mischief arises to the public ; and which must diuly 

Note. — ^The words " And be it enacted," or other introductory words, are 
implied at the commencement of each section. 
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increase, so long as the law allowing such entails subsists, if 
some remedy be not provided : Wherefore, to prevent a mischief 
and inconyeniency so hurtful to the public, be it enacted by the 
£ang*s most excellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same. 
That it shall and may be lawful to every proprietor of an en- 
tailed estate within that part of Great Britain called Scotland, to 
grant tacks or leases of all or any part or parts thereof, for any 
number of years not exceeding fourteen vears from the term of 
Whitsunday next after the date thereof, and for the life of one 
person to be named in such tacks or leases, and in being at the 
time of making thereof; or for the lives of two persons to be 
named therein, and in being at the time of making the same, 
and the life of the survivor of them ; or for any number of years, 
not exceedmg thirty-one years from the term aforesaid. 

Specification of terms in which lands so leased are to he inclosed. 

IL That every such lease for two lives shall contain a clause 
obliging the tenant or tenants to fence and inclose, in a sufficient 
and lasting manner, all the lands so leased within the space of 
thirty years, and two third parts thereof within the space of 
twenty years, and one third part thereof within the space of ten 
years, if the said lease shall continue for such respective terms ; 
and that every such lease for any term of years exceeding nine- 
teen years, shall contain a clause, obliging the tenant or tenants 
to fence and inclose in like manner all the lands so leased dur- 
ing the continuance of such term, and two third parts thereof 
before the expiration of two third parts of such term, and one 
third part thereof before the expiration of one third part of such 
term. 

Lease for two lives, or more than nineteen vears, to oblige tenant 
to keep fences in repair, and to leave them so at expiration. 
Not more than forty acres to he comprehended in one field, ex" 
cept where lands are improper for culture hy the plough. 

. HL Hiat ^fvery such lease for two lives, or for any tenn of 
yearsi exceeding nineteen years, shall contain a clause oU%ing 
the tenant or tenants to keep and preserve ^ feno^^ when n^e, 
in good and sufficient nepair during the lease, and to leave them 
so a4; the «zpisation di^eof ; and that no mdosures which shall 
1^. made^ i^all eoaqireiiend more than forty acrea in one field ; 
e^Lc^tingiwhere the lands confiist of hills or other grounds, in- 
capable or improper by their nature for culture by the plough ; 
in-whiefa'case, tiie aieiosuies may be made of such extent as the 
nature of the ground shall require. 
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Building leases may^be granted for ninety^nine years. 

rV. And whereas the bttilding of villages and houses upon 
entailed estates may, in many cases, be beneficial to the public, 
and might often be undertaken and executed, if heirs of entail 
were empowered to encourage the same, by granting long leases 
of lands for the purpose of building: be it therefore enacted by 
the authority aforesaid, That it shaU be, and it is hereby declared 
to be in the power of eyery proprietor of an entailed estate, to 
grant leases of land for the purpose of building, for any number 

of years not exceeding ninety-nine years. 

« 

BtU not more than Jive acres to one person ; conditionally that 
one dwelling-house he huilt, Ac. for every half acre. 

y. That not more than fire acres shall be granted to any one 
person, either in his own name, or to any other person or per* 
sons in trust for him ; and that every such lease shall contain a 
condition that the lease shall be void, and the Bame is hereby 
declared void, if one dwelling-house at least, not under the value 
of ten pounds sterling, shall not be built within the space of ten 
years from the date of the lease, for each one half acre of ground 
comprehended in the lease ; and that the said houses shall be 
kept in good, tenantable, and sufficient repair ; and that the 
lease shall be void whenever there shall be a less number of 
dwelling-houses than one, of the value aforesaid, to each one 
half acre of ground, kept in such repair as aforesaid, standing 
upon the ground so leased. 

Manor^lace not to he leased, nor village to he huilt within 300 

yards thereof. 

VI. That the power of leasing hereby given shall not in any 
case extend to, or be understood to comprehend, a power of leas- 
ing, or setting in tack, the manor-place, office-houses, gardens, 
orchards, or Enclosures adjacent to the manor-place, which have 
usually been in the natural possession of the proprietor, or have 
not been usually let for a longer term than seven years, when 
the heir in possession was of lawful age ; and that no lease of 
lands shall be granted, under the authority of this act, for the 
purpose of building villages or houses within three hundred 
yards of the manor-place usually in the natural possession of 
the proprietor. 

Lectse not to he granted for less rent than was payable for the 
last lease ; nor till determination thereof d/C. 

YII. That all leases made or to be granted under the autho- 
rity of this act, shall be made or grant^ for a rent not under the 
rent payable by the last lease or sett, and without grassum fine 
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or foregift, or any benefit wliatsoeyer, directly or indirectly, re- 
served or accruing to the grantor, except the rent payable by the 
lease ; and that no such lease shall be granted till idfter the end 
or other determination of any former lease of the same premises ; 
or that such lease, if granted for a time certain, shall be within 
one year of being determined; and that all leases otherwise 
granted shall be Toid and nulL 

Taillie containing ampU powers j heir in possession may 

exercise the same. 

YIIL That if any taillie shall, either expressly or by implica- 
tion, contain powers of leasing more ample than are hereby 
given, the heirs of entail in possession shall be at liberty to 
exercise all such powers, in the same manner as if this act had 
never been made. 

Proprietor laying out money for improvement of estate, to he a 
creditor to succeeding heir for three-fourths thereof 

IX. And whereas it may be highly beneficial to the public, 
if proprietors of entailed estates were encouraged to layout money 
in inclosing, planting, or draining, or in erecting farm-houses, 
and ofiices or out-buildings for the same, upon their entailed 
lands and heritages : And whereas such proprietors may be in- 
duced and encouraged so to do, if they, their executors and as- 
signs, were secured in recovering a reasonable satisfaction, for 
the money expended in making such improvements, from the 
succeeding heirs of entail ; be it therefore enacted by the autho- 
rity aforesaid, That every, proprietor of an entailed estate who 
lays out money in inclosing, planting, or draining, or in erecting 
farm-houses, and ofiices or out-buildings for the same, for the 
improvement of his lands and heritages, shall be a creditor to 
the succeeding heirs of entail for three-fourth parts of the money 
laid out in making the said improvements. 

Provided the same do not exceed four years' free rent, after 

deduction of burdens, Joe, 

X. That the sum or sums of money laid out upon such im- 
provements, by any one heir of entail during his or her posses- 
sion, shall not, in any case whatever, be efiectual to constitute a 
claim against the succeeding heir of entail, for more than four 
years free rent of the said entailed estate, after deduction of all 
public burdens, life-rents, and interests of debts, which may 
afilect the said estate, as the same shall happen to be at the first 
term of Whitsunday after the death of the heir who expended 
the money claimed. 
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■Proprietor iivtending to lay out money on improniemenU, to give 
notice thereof; and lodge a copy thereof mth Sheriff or 
Steward clerk. 

XI. That every proprietor of an entailed estate, who intends 
to lay out money on such improvementSy shall, three months at 
least before he begins to execute the same, give notice in vnriting 
to the heir of entail next entitled to succeed to the said estate 
after the heirs of the body of the said proprietor, if within Great 
Britain or Ireland, and if the heir next entitled to succeed is not 
within Great Britain or Ireland, shall give notice in writing to 
the nearest male relation by his father of lawfid age, or to his 
known factor or attorney, of such his intention, specifying in 
such notice the kind of improvement intended, and the farms or 
parts of the estate upon which the improvements are intended 
to be made ; and shall lodge a copy thereof with the sheriff or 
steward derk of the county wherein the lands lie. 

Andf laying out money with intent to become a creditor , to lodge 
annually with the Sheriff or Steward clerk an account of 
money eocpendedy Ac. 

XII. That the proprietor of an entailed estate, who lays out 
money in making improvements upon his entailed estate, with 
an intent of being a creditor to the succeeding heirs of entail in 
the manner above expressed, shall annually, during the making 
such improvements, within the space of four months after the 
term of Martinmas, lodge with the sheriff or steward clerk of the 
county within which the lands and heritages improved are 
situated, an account of the money expended by him in such im- 
provement during twelve months preceding that term of Martin- 
mas, subscribed by him, with the vouchers by which the account 
is to be supported when payment shall be demanded or sued for. 

Heir of entail laying out four years' free rent, subsequent heir 

not to lay out more. 

XIII. That when a sum equal to four years free rent shall have 
been laid out, in manner above-mentioned, by one or more heir 
or heirs of entail, and shall remain a subsisting charge against 
the succeeding heirs ; it shall not be lawful for any subsequent 
heir or heirs to lay out any more money under the authority of 
this act, for any of the improvements afore-mentioned. 

Sheriff and Steward clerks to record towihers^ and make copies 

thereof. 
Fees for the same. 

XIV. That all Sheriff or steward clerks, with whom the ac- 
counts, vouchers, and copies of notice shall be lodged, shall, 
within the space of one month thereafter, record them in a book 
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to be kept for that purpose, and return them when called for; 
and shall make the book patent to all persons desirous to see 
the same ; and shall ^ve certified copies or extracts of all ac- 
counts^ vouchers aiKl copies of notice recorded, they receiving 
for their trouble the usual fees for recording writings and giving 
out extracts, and sixpence sterling from each person who shall 
have inspection of the book wherein the accounts, vouchers, and 
copies of notice shall be recorded. 

Successive claims may he made for m.oney expended, with interest 
On nonpayment within three months^ action may he instituted 

against heir in possession. 
Persons obtaining decree, to have preference of other creditors. 

XV. That the executor or executors, assignee or assigns, or 
other person or persons, having right to the claim arising from 
money expended by the proprietor of an entailed estate in the 
improvement thereof, may after the expiration of one year from 
the death of the heir who expended the money, require the heir 
next succeeding to the estate, to pay such part thereof as is due 
by the authority of this Act, with the legal interest, from the 
term at which the succeeding heir's right to the rents of the 
estate did commence, upon receiving a proper discharge and 
assignment of the said claim ; and u the money is not payed 
within three months of such requisition, it shall then be lawful 
for the person or persons having right, to institute an action in 
the Court of Session against the heir then in possession, for 
compelling him to pay the money and interest thereof; and 
upon obtaining a decree, he, she, or they, shall be at liberty to 
use every kind of diligence or execution, authorised by the law 
of Scotland in recovering payment of debts, excepting a^'udica* 
tion against the entailed estate improved ; and in aU questions 
of competition for the rents of the entailed estate, the person or 
persons who have sued for and obtained a decree under the au- 
thority of this Act, or the person or persons having right to 
such decree, shall be preferred to the other creditors of the heir 
of entail who has succeeded to the estate. 

Heir sued for m.oney due for improvements, to he discharged, on 
conveying to creditors one-third of clear rents, Ac. 

XYI. That when any heir in possession is sued for the 
money due on account of improvements made upon an entailed 
estate, under the authority of this Act, he shall be discharged 
in all cases from such suit, upon his assigning and effectu^y 
conveying ta the creditor or creditors one third part of the clear 
rents of the entailed estate during his life, or until the money so 
due shall thereby be paid off and discharged. 
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Persons in the right of money due, may stue the heirs o/'neaet heir, 
or heir next succeeding, and, in competition, shall he preferred 
to personal creditors, and likewise succeeding heirs, with like 
preference, 

XYII. And whereas it may happen that the heir of entail^ 
who next succeeds the proprietor who expended the money in 
the improvement of the entailed estate may die^ before the 
money due by him on account of improvements made upon the 
estate is paid, by which the person or persons in the right of the 
money due may be embarrassed in recovering payment: for 
remedy whereof, be it enacted by the authority aforesaid, that 
the person or persons in the right of the money due, may either 
sue the heirs and successors of the said next heir of entail in 
any other than the entailed estate, or the heir of entail next suc- 
ceeding to him, or both, and use every kind of diligence or exe- 
cution authorised by the law of Scotland in the recovering pay* 
ment of debts against them and their estates, excepting adjudi- 
cation against the entailed estate, until the money due is fully 
satisfied and paid ; and the person or persons in the right of 
the money due shall, in any competition for the rents of the 
entailed estates, be preferred to the personal creditors of the heir 
of entail in possession ; and the person or persons in the right 
of the money due, in Uke manner shall be entitled to sue eyery 
succeeding heir of entail, until the money is satisfied and paid : 
and shall have the same preference to the rents of the entailed 
estate, in competition with the creditors of such heirs of entail. 

Belief competent to sujccessive heirs, to the extent of one-^hird 

part of the rents, 

XVIII. That the heir who next succeeds in the entailed 
estate to the proprietor who expended the money, under the 
authority of this Act, in making improvements upon the estate, 
and the heirs and successors of such heir, shall be bound to re-^ 
lieve all subsequent heirs of all or such parts of the debt, in- 
curred by the improyement of the estate under the authority of 
this Act, as shall be paid by them, to the extent of one third 
part of the rents which have come to the use of such first suc- 
ceeding heir, or to the use of his heirs or executors ; and when 
the third part of the rents which have come to the use of the 
first succeeding heir, or to his heirs or executors, are exhausted, 
then the next succeeding heir, and his heirs and successors, 
shall in like manner be bound to relieve all subsequent heirs, to 
the extent of one third part of the rents which have come to 
their use ; and relief shall in like manner be competent to every 
succeeding heir who shall pay, against the heirs and successors 
4)f the preceding heir. 

K 
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Heirs of entail^ <tc, sued on account of ifr^ovementSy shall he 
discharged on payment of one third of their rents. 

XIX. That when the heirs and successors of an heir of en- 
tail, in any other than the entailed estate, are sued for the 
money due on account of improyements made upon an entailed 
estate under the authority of this Act, they shall be discharged 
in all cases from such suits, upon makmg payment of one 
third part of the rents of the entailed estate which haye come to 
the use of such heir of entail, or to the use of his said heirs or 
successors. 

Claimant of money expended hy proprietory to require payment^ 
within two years after his decease^ of succeeding heir ; emd <m 
non-payment for six monihi^ to nutiftits actionj dbc. 

XX. And whereas inconyeniences and confusion might arise 
from the executor, assignee, or other person or persons haying 
right to the claim arising from money expended by the proprie- 
tor of an entailed estate in the improyement thereof, their not 
timeously requiring the heir next succeeding in the estate to 
pay what they are entitled to receiye by authority of this Act, 
and suing such heir to compel him to pay, if payment is not 
made: For remedy whereof, be it enacted by the authority 
aforesaid. That the executor, assignee, or other person or per- 
sons haying right to the claim arising from money expended by 
the proprietor of an entailed estate in the improyement thereof, 
shall be obliged, within the space of two years after the death 
of the proprietor who expended the money, to require payment 
from the succeeding heir ^ and within the space of six months 
after the elapse of the said two years, to institute an action, if 
the money is not paid, in the Court of Session ; and to proceed 
without delay in recoyering a decree for the sum due, and doing 
exact diligence for recoyering payment thereof or at least to the 
amount of one third part of the free rents of the estate which 
shall haye become due to such succeeding heir. 

But neglecting so to do, and not recovering one third part of 
rentSj Ac. before his decease^ shall cease to he creditor to sub^ 
sequent heirs for such sum ; and such third part to he recover^ 
dole only from executors, dsc. of first heirs, Ac, and surplus 
from smsequent succeeding heirs. 

XXL That the executor, assignee, or other person or per- 
BonSy haying right to the claim arising from money expended by 
the proprietor of an entailed estate, who shall neglect to require 
the next| or any other succeeding heir or heirs to pay, and shall 
Allow fiuch succeeding heir or heirs to die without recoyering 
payment from him of them to the amount of one third part, al 
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least, of the rents that shall haye become due to such heir or 
heirs, shall cease to be creditor to the subsequent succeeding 
heir or heirs respectively, to the extent of one third part of the 
rents which shall hare become due to the heir or heirs so de- 
ceasing as aforesaid ; and shall be entitled to recover payment 
of his claim to the extent of such third part of the rents, from 
the executors or heirs only of the first, or any other succeeding 
heir or heirs, in any other estate than the entailed estate ; and 
shall be entitled to recover payment of the surplus of his claim, 
ff any be, and no more, from the subsequent succeeding heir or 
heirs respectively. 

Heir first succeeding, not living long enough to he indemnified for 
what he pays, his executors may sue succeeding heir of entail 
for relief, d?c. 

Luce relief to executors of every heir who is not repaid. 

XXn. And whereas it may happen that the heir, who next sue* 
ceeds to the proprietor who expended money in making improve- 
ments upon an entailed estate, may pay all or part of the money 
due on account of such improvements, and may not live so long as 
to be indemnified by the third part of the rents which shall come 
to his use, or to the use of his heirs or executors ; be it there- 
fore enacted by the authority aforesaid. That if the heir who 
first succeeds in the entailed estate to the proprietor who ex- 
pended the money, does pay all or part of the money due on 
account of the improvements made, and shall not Hve long 
enough to be indemnified of what he pays by one third part of 
the rents that shall come to his use, or to the use of his heirs or 
executors ; it shall be competent to his executors or assigns to 
sue the succeeding heir of entail for relief of such part of the 
money as shall not be repaid by the third part of the rents which 
have come to his use, or to the use of his heirs or executors ; 
and relief shall in like manner be competent to the executors or 
assigns of every heir of entail who pays more than is repaid by 
the third part of the rents which have come to his use, or to 
the use of his heirs and executors. 

Money expended in maJcing improvements, not to he made use of 
as a ground of debt for adjudging estates. 

XXIII. That no money expended in making improvements 
upon an entailed estate, for which a decree shaU be obtained in 
the Court of Session, shall be made use of as a ground of debt 
for adjudging the estate upon which the improvements have 
been made ; and if any decree of adjudication shall be obtained 
against the entailed estate for such debts, every such decree 
shall and is hereby declared to be void. 

k2 
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Beir of entaU succeeding to estate upon which improvements > 
have been made^ excluded from making claim of debt 

XXrV. That if the heir of entail who shall succeed to an 
entailed estate upon which improyements have been made, shall 
have right to a claim of debt arising from the making of such 
improyements as next of kin, or by the will or settlements of 
the heir of entail who expended the money ; in eyery such case, 
the claim of debt shall and is hereby declared to be extinguished 
for eyer, and shall neyer be set up as a debt against any suc- 
ceeding heir. 

On judgment obtained against heir for whole debt created by tm- 
provementSj defender to be liable in full costs ; if othervnse, 
Court to award costs at discretion, 

XXV. That if any heir of entail, against whom a debt is 
created for improyements made on the entailed estate to which 
he succeeds, shall refuse to pay the money required of him under 
the authority of this act, and that decreet shall be obtained 
against him for the whole of the sum or sums of money of 
which he shall be required to make payment; in eyery such 
case the defender shall be liable in full costs of suit; and if 
iSecree is not obtained for the full sum or sums of money of 
which payment has been required, it shall be in the discretion 
of the Court to award costs of suit to either party, as the justice 
of the case shall direct. 

Heir of entail, after having completed improvements, may bring 
action of declarator , &c. and produce evidence of money laid 
out. 

Court of Session, d^c, may decree what sum shall be a charge on 
succeeding heirs, d:c, 

XXVI. And whereas questions may arise concerning the 
amount of the sums laid out under the authority of this act, at 
a great distance of time, when the material witnesses may be 
dead ; For remedy whereof, and for ascertaining, in due time, 
the amount of the sums so expended; be it therefore further 
enacted, That it shall and may be lawful for every heir of entail, 
after he shall haye laid out money upon the improyement of 
his entailed estate as aforesaid, and shall haye completed the 
improyement of all or any particular part of such estate, to 
bring, if he shall think proper, an action of declarator before the 
Court of Session, or a process before the Sheriff, in which he 
shall call the heir next entitled to succeed after the heirs of his 
own body, and shall in such suit produce proper evidence of the 
money laid out in such improvements; and the said next heir, 
or any other lieir of entail, shall be entitled to produce proper 
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evidence to set aside or diminish the said claim : And it shall 
and may be lawful for the said Court of Session, or for the said 
Sheriff, to pronounce a decree for such part of the said sum, as, 
by the true intent and meaning of this act, is intended to be- 
come a charge against the succeeding heirs in the said entailed 
estate ;. which decree, if pronounced by the Sheriff, shall become 
final, unless carried to the Court of Session by suspension within 
six months after the same shall have been pronounced ; and if 
pronounced by the Court of Session, either in such process of 
declarator or suspension, shall be final, if an appeal is not 
brought within twelve months. 

Heir of entail building mansion-house, d^c, to he a creditor to 
succeeding heir for three fourth parts of the expense, 

XXVII. And whereas it frequently happens that there are 
not, upon entailed estates, mansion-houses and offices suitable 
to the estates, and fit for the accommodation of the heirs of en- 
tail ; and that mansion-houses and offices upon entailed estates 
are sometimes destroyed by fire, or from other accidental causes, 
or become insufficient by length of time ; and it being beneficial 
to the public to encourage heirs of entail, in such cases, to build 
houses and offices suitable to their estates, and fit for the accom- 
modation of their families ; be it therefore enacted by the autho- 
rity aforesaid. That every heir of entail who lays out money in 
building a mansion-house or offices, or in repairing or adding to 
the mansion-house or offices upon his estate, shall be a creditor 
to the next succeeding heir of entail for three fourth parts of the 
money expended by him. 

But the same is not to exceed two yeari rent, after burdens, 4dc, 

deducted, 

XXVIII. That the sum or sums of money laid out by any 
one heir of entail, in the building a mansion-house or offices, or 
in the repairing or adding to the mansion-houses or offices, shall 
not, in any case whatever, be effectual to constitute a claim 
against the succeeding heir of entail for more than two years' 
rent of the said entailed estate, after deduction of all public 
burdens, liferents, and interests of debts, which may affect the 
said estate, as the same shall happen to be at the first term of 
Whitsunday after the death of the heir who expended the money 
claimed. 

Proprietors laying out money, to give notice, and record copies 

thereof, 

XXIX« That the proprietor of the entailed estate, who lays 
out the money, shall, previous thereto, give notice in writing to 
the heir of entail next entitled to succeed to the said estate after 
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the heirs of his own body; and record copies of the same, 
together with the accounts of the money expended, and the 
vouchers thereof, in the sheriff or stewaid court books of the 
county within which the mansion-houses and offices are situated, 
in the form and manner abore directed with regard to moneys 
expended in making improvements upon entailed estates* 

Persons Having right to claim for money expended hy proprietor 
in building mansion^housej ibc* may, vmkin a year after de^ 
cease, require heir succeeding to pay the whole, with interest ; 
and on non-payment for three months^ may sue. 

XXX. That the executor or executors, assignee or assignees, 
or other person or persons having right to the claim arising 
from money expended by the proprietor of an entailed estate, in 
the buiidinff a mansion-house or offices, or in the repairing or 
adding to me mansion-house or offices upon his estate, may, 
after the expiration of one year from the death of tiie heir who 
expended the money, require the heir next succeeding to the 
estate to pay the whole, or such part thereof as is due by the 
authority of this Act, with the legal interest from the term at 
which the succeeding heir's right to the rents of the estate did 
commence, upon receiving a proper discharge and assignment 
of the said claim ; and if the money is not paid within three 
months of such requisition, it shall be lawful for the person or 
persons having right, to sue the next succeeding heir, in the 
manner above directed for the recovering of money expended in 
the improvement of entailed estates. 

Rules enacted with respect to proprietors making improvements^ 

extended U> claims here menUoned, 

XXXI. That the same rules of relief among succeeding heirs 
of entail, and their heirs and successors, of the claim of debt, 
and of preference in competition for rents, and in subjecting de^ 
fenders to the payment of costs, and for ascartaining tiie amount 
of the sum laid out, shall take place with regard to moneys ex'- 
pended in the building, repairing, or adding to the mansion-- 
houses Or offices upon entailed estates under the authority of 
this Act, as are before enacted, with respect to moneys expended 
by jn-oprietors of entailed estates, in making improvements upon 
their estates for increasing the rents and value of them. 

Proprietors of entailed estates empowered to exchange lands. 

XXXII. And whereas it may frequently happen, that the 
inclosing of lands in Scotland may be retarded or prevented, or 
at least rendered inconvenient, by heirs of entail not having it 
in their power to exchange small parcels of the lands of their 
entailed estates for other lands convenient for the entailed estate, 
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and more conduciTe to the improvement of the country in gene- 
ral : For remedy whereof, be it enacted by the authority {dfore- 
said, That it shall and may be lawful for proprietors of entailed 
estates to excamb or make exchanges of land, with all and every 
person or persons, for the conveniency and advantage of the said 
estates, and for the improvement of the country where such 
estates are situated, by inclosing or otherways. 

Limitation of qwmtity to he exchanged ; for which an equivalent 
is to he made from lands contiguous* Value of lands ex" 
changed^ how to he adjusted. 

And property thereof determined* 

XXXUI. That not more than thirty acres of arable land, 
nor more than one hundred acres of lands consisting of hills 
or other grounds incapable or improper by their nature for cnl<« 
ture by the plough, of such entailed estates, lying together in 
one place or plot, snail be given in exchange ; and that an equi- 
valent in land, contiguous to the entailed estate with which the 
exchange is to be made, shall be received in place of the land 
given in exchange: And for ascertaining and adjusting the 
value of the lands proposed to be exchanged, an application 
shall be made for that purpose, by the proprietor of the entailed 
estate, to the sheriff or steward of the county within which the 
entailed estate is situated, who thereupon shall appoint two or 
more skilful persons to inspect and adjust the value of the lands 
proposed to be excambed or exchanged ; and upon such persons 
settling the marches of the lands proposed to be exchanged, and 
reporting upon oath that the exchange will be just and equal, 
the sheriff or steward may, and is hereby required to authorise 
the exchange to be made by a contract of excambion ; and which 
being executed and recorded in the sheriff or steward books 
within three months after the execution thereof, the same shall 
be effectual to all intents and purposes ; and the lands given in 
exchange to the entailed estate shall be held to be a part thereof, 
and shall be subject to all the prohibitory, irritant, and resolutive 
clauses of Uie entail, in the same manner as if it had been ori- 
ginally a part of the estate ; and the lands given from the en- 
tailed estate shall firom thenceforth be held as out of the entail, 
and be liberated from all the prohibitory, irritant, and resolutive 
clauses thereof. 

IJhis Act to extend to all tailUes made in Scotland^ whether 
prior or posterior to the Act of 1686. 

XXXIV. That this Act shall extend to, and comprehend, all 
taillies of lands or heritages in that part of Great Britain called 
Scotland, made or to be made, and whether prior or posterior to 
the said Act made in the year one thousand six hundred «nd- 
eighty-five. 
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39th & 40Tfl or aEORaE III. 

CAP. xcvra. 

An Act to restrain all Trusts and Directions in Deeds or 
Wills, whereby the, Profits or Produce of Real or Per- 
sonal Estate shall be accumulated, and the benefici€d En- 
joyment thereof postponed beyond the Time therein limited, 

[28th July 1800.] 

Preamble* 

No person^ hy deed or toill^ due, shall settle or dispose of any real 
or personal property, in such fnannsr that' the rents or produce 

. shall be accumtdatea for a longer term than herein mentioned, 
and any other direction shall be void, and the rents go to the 
persons entitled thereto^ 

Whereas it is expedient that all dispositions of real or personal 
estates, whereby the profits and produce thereof are directed to 
be accumulated, and the beneficial enjoyment thereof is post- 
poned, should be made subject to the restrictions herein-after 
contained : May it therefore please your Majesty that it may be 
enacted ; and be it enacted by the King's most Excellent Ma^ 
jesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in Parliament assembled, and by 
the authority of the same, That no person or persons shall, after 
the passing of this Act, by any deed or deeds, surrender or sur- 
renders, will, codicil, or otherwise howsoever, settle or dispose 
of any real or personal property, so and in such manner that the 
rents, issues, profits, or produce thereof, sh^dl be wholly or par- 
tially accumulated for any longer term than the life or lives of 
any such grantor or grantors, settler or settlers, or the term of 
twenty-one years from the death of any such grantor, settler, 
devisor, or testator, or during the minority or respective mino- 
rities of any person or persons who shall be living, or in ventre 
sa mere at the time of the death of such grahtor, devisor, or tes- 
tator, or daring the minority or respective minorities only of any 
person or persons who, under the uses or trusts of the deed, sur- 
render, will, or other assurances, directing such accumulations, 
would, for the time being, if of full age, be entitled unto the 
rents, issues, and profits, or the interests, dividends, or annual 
produce so directed to be accumulated; and in every case where 

Note, — The words ^ And be it enacted/' or other introductory words, are 
unplied at the commencement of each section. 
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any accumulation shall be directed otherwise than as aforesaid, 
such direction shall be null and void, and the rents, issues, pro- 
fits, and produce of such property so directed to be accumulated, 
shall, so long as the same shall be directed to be accumulated 
contrary to the provisions of this Act, go to and be received bv 
such person or persons as would have been entitled thereto if 
such accumulation had not been directed. 

Nothing herein to extend to any provision for payment of debtSy 
or for raising portions for younger children ^ or tcmching the 
produce of timber. 

II. That nothing in this Act contained shall extend to any 
provision for payment of debts of any grantor, settler, or devisor, 
or other person or persons, or to any provision for raising por- 
tions for any child or children of any grantor, settler, or devisor, 
or any child or children of any person taking any interest under 
any such conveyance, settlement, or devise, or to a,nj direction 
touching the produce of timber or wood upon any lands or tene- 
ments, but that all such provisions and directions shall and may 
be made and given as if this Act had not passed. 

Nor to any disposition of heritable property in Scotland, 

III. That nothing in this Act contained shall extend to any 
disposition respecting heritable property within that part of 
Great Britain called Scotland. 

When restrictions shall take effect unth respect to wills made 

before the passing of this Act, 

IV. That the restrictions in this Act contained shall take 
effect and be in force with respect to wills and testaments made 
and executed before the passing of this Act, in such cases only 
where the devisor or testator shall be living, and of sound and 
disposing mind, after the expiration of twelve calendar months 
from the passing of this Act. 
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5th of GEORGE IV. 

CAP. LXXXVII. 

An Act to autftorize the Proprietors of Entailed Estates 
in Scotland to grant Provisions to the Wives or Hus- 
bands and Children of such Proprietors. 

[21st June 1824.] 

Act of the Parliament of Scotland^ 1685, o. 22. 

10 Geo. III. c. 51. 

Provision to he granted to a mfe* 

Whebeas by an Act of the Parliament of Scotland made in the 
year one thousand six hundred and eighty-five, intituled Act 
concerning Tailzies, it is statuted and declared, that it shall be 
lawful to his Majesty's subjects to tailzie their lands and estates, 
with such proyisions and conditions as they shall think fit, and 
to affect the said tailzies with irritant and resolutive clauses, 
which tailzies, when completed and recorded in manner by the 
said act directed, are declared to be real and effectual against 
creditors, comprisers, adjudgers, and other singular successors 
whomsoever : And whereas by an Act of Parliament passed in 
the tenth year of the reign of his late Majesty King George the 
Third, intituled An Act to encourage the Improvement of Lands^ 
Tenements and Hereditaments, in that part of Great Britain 
called Scotland, held under settlement of strict Entail, the pro- 
prietors of entailed estates in Scotland were empowered to bur- 
den their estates and the subsequent heirs of entail, for the im- 
provement of their entailed estates, in manner specified in that 
Act : And whereas sundry entails of lands and estates in Scot- 
land contain no powers in regard to the granting of provisions 
to the wives or husbands and children of the proprietors thereof; 
and in many other entails, by reason of the change in the value 
of money, the improved value of lands and estates in Scotland, 
and other causes, the powers of granting provisions to the wives 
or husbands and children of the proprietors of such entailed 
estates have become entirely inadequate for those purposes ; 
and it has become expedient that the powers of granting such 
provisions should be conferred or enlarged, as the case may be, 

N(yte, — The words ^ And be it enacted/' or other introductory words^ are 
implied at the commencement of each section. 
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nnder certain regulations and conditions, in all entaih already 
made or hereafter to be made : May it therefore please your 
Majesty that it may be enacted; and be it enacted by the 
King's most excellent Majesty, by and with the advice and con- 
sent of the Lords Spirituid and Temporal, and Conmions, in this 
present Parliament assembled, and by the authority of the same, 
That it shall and may be lawful to eyeiy heir of entail in pos- 
session of an entailed estate under any entail already made or 
hereafter to be made, in that part of Great Britain called Scot- 
land, under the limitations and conditions after mentioned, to 
provide and infeft his wife in a liferent provision out of his en- 
tailed lands and estates by way of annuity ; provided always, 
that such annuity shall not exceed one third part of the free 
yearly rent of the said lands and estates, where the same shall 
be let, or of the free yearly value thereof where the same shall 
not be let, after deducting the public burdens, liferent provi- 
sions, the yearly interest of debts and provisions, indudine the 
interest of provisions to children hereinafter specified, and the 
yearly amount of other burdens of what nature soever affecting 
and burdening the said lands and estates, or the yearly rents or 
proceeds thereof and diminishing the clear yearly rent or value 
thereof to such heir of entail in possession, all as the same may 
happen to be at the death of the grantor. 

Promsion to he granted to a hiishand* 

n. That it shall and may be lawful to every heir-female in 
possession of such entailed estate as aforesaid, to provide and 
infeft her husband in a liferent provision out of her entailed 
lands and estates by way of annuity ; provided always, that 
such annuity shall not in any case exceed one half of the free 
yearly rent or free yearly value as aforesaid of the whole of the 
said lands and estates, after all deductions to be made from the 
same in manner before mentioned ; but in case the said lands 
and estates shall already be burthened with a prior existing an- 
nuity, granted to a wife or husband under the authority of this 
Act, the annuity to be granted to a husband, in manner before 
mentioned, shall not exceed one-third part of the said yearly rent 
or yearly value to be taken as aforesaid. 

Only two liferent provisions to he subsisting at one time» 

in. That where two liferents to wives or husbands, granted 
under the powers hereinbefore contained, shall be subsisting at 
any one time upon an entailed estate, it shall not be competent 
to grant a third liferent to take effect till one of the former sub- 
sisting liferents shall cease or expire ; but the power of granting 
a liferent may be exercised so as to increase a former liferent, 
or grant a new liferent to the extent herein-before authorised to 
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be granted upon the ceasing or expiration of any former or sub- 
sisting liferent, although the same may not take place in the 
lifetime of the person granting such prospective or increased 
liferent* 

Provision in certain cases to children, 

TV. That it shall and may be lawful to the heir of entail in 
possession of any such entailed estate as aforesaid, to grant 
bonds of provisions or obligations, binding the succeeding heirs 
of entail in payment, out of the rents or proceeds of the same, 
to the lawful child or lawful children of the person granting 
such bonds or obligations, who shall not succeed to such en- 
tailed estate, of such sum or sums of money, bearing interest 
from the grantor's death, as to him or her shaU seem fit: 
Provided always, that the amount of such provision shall 
in no case exceed the proportions following of the free yearly 
rents or free yearly value of the whole of the said entailed 
lands and estates, after deducting the public burdens, life- 
rent provisions, including those to wives or husbands autho- 
rized to be granted by this Act, the yearly interest of debts and 
provisions, and the yearly amount of other burdens of what na- 
ture soever, affecting or burthening the said lands and estates, or 
the yearly rents or proceeds thereof, and diminishing the clear 
yearly rent or -yearly value thereof as aforesaid, to the heir of 
entail in possession ; (that is to say), for one child, one year's 
free rent or value ; for two children, two years' free rent or value ; 
and for three or more children, three years' free rent or value in 
the whole : Provided always, that such provision shall, except 
in the case of the settlement thereof by a marriage contract as 
herein-after mentioned, be valid and effectual only to such child 
or children as shall be alive at the death of the grantor, or to the 
child or children of which the wife of the grantor shaU be then 
pregnant ; and upon any such child succeeding to the entailed 
estate, the provision granted to him or her, in so far as not pre- 
viously paid, shall be extinguished for ever, and shaU never be 
set up as a debt against any succeeding heir. 

Provision settled in consideration of marriage j death of chiMren 
before granter not to ajfect the provision, 

y. That if any child to whom any such provision as aforesaid 
may be granted shall marry, and that such provision, or any part 
thereof, shall, with the consent of the grantor of the same, be 
settled in the contract made in consideration of the marriage of 
£uch child, and such child so marrying shall die before the grantor 
of such provision, then and in all such cases the provision, or 
any part thereof, so settled in consideration of such marriage, 
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shall remain and be efiectual, as if such chfld had survived the 
grantor. 

Where provisions to children granted to the full extent^ no far" 
ther provisions to he granted till the former are diminished, dbc* . 

VI. That where the powers herein-before contained of grant- 
ing provisions to a child or children shall have been exercised 
by one or more heir or heirs in possession of any such entailed 
lands and estates as aforesaid, to the full extent of thred 
years' free rent or value of the entailed estate as aforesaid, it 
shall not be in the power of any heir in possession of the sam^ 
lands and estates, to grant further provisions to his or her child 
or children, till some part of the provisions granted to the extent 
of three years' free rent or value as aforesaid shall have been 
paid or extinguished; but upon the payment or extinction 
thereof, or of any part thereof, it shall be in the power of such 
heir in possession to grant provisions to his or her child or chil- 
dren, to the extent of the provisions so paid or extinguished as 
aforesaid ; the heir in possession of any such entailed lands and 
estates as aforesaid being always hereby empowered to grant 
provisions to his or her child or children, to such extent of the 
power of granting provisions to a child or children herein-beford 
contained, as may be open or unexercised for the time, so that 
the provisions to be granted do not in any case exceed the pro-^ 
portions aforesaid of one year's free rent or value for one child, 
or two years' free rent or value for two children, and of three 
years' free rent or value for three or more children : And pro^ 
yided always, that such provision shall (except in the case of th6 
settlement thereof by a marriage-contract as herein-before men-^ 
tioned,) be valid and effectual only to such child or children as 
shall be alive at the death of the grantor, or to the child or chil- 
dren of which the wife of the grantor shall be then pregnant ; 
and that upon any such child succeeding to the entailed estate, 
the provision granted to him or her, in so far as not previously 
paid, shall be extinguished for ever, and shall never be set up as 
a debt against any succeeding heir. 

Excess in provision granted to he regulated hy the Court of 

Session, 

VIL That in every case in which the provision granted to a 
^ife or husband, or to a child or children, under the authority 
of this Act, shall exceed such proportions of the rent or value of 
any entailed estate as herein-before mentioned, such provision 
shall not be deemed to be null and void, but the same shall be 
voidable at the instance of the heir of entail next in the order of 
Buccession, or of any other heir of entail, to such extent as such 
provision shall exceed those herein authorized in each respective 
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be granted upon the ceasing or expiration of any former or sub- 
sisting liferent, although the same may not take place in the 
lifetime of the person granting such prospective or increased 
liferent. 

Provision in certain cases to children, 

lY. That it shall and may be lawful to the heir of entail in 
possession of any such entailed estate as aforesaid, to grant 
bonds of provisions or obligations, binding the succeeding heirs 
of entail in payment, out of the rents or proceeds of the same, 
to the lawful child or lawful children of the person granting 
such bonds or obligations, who shall not succeed to such en- 
tailed estate, of such sum or sums of money, bearing interest 
from the grantor's death, as to him or her shall seem fit: 
Provided always, that the amount of such provision shall 
in no case exceed the proportions following of the free yearly 
rents or free yearly value of the whole of the said entailed 
lands and estates, after deducting the public burdens, life- 
rent provisions, including those to wives or husbands autho- 
rized to be granted by this Act, the yearly interest of debts and 
provisions, and the yearly amount of other burdens of what na- 
ture soever, affecting or burthening the said lands and estates, or 
the yearly rents or proceeds thereof, and diminishing the clear 
yearly rent or -yearly value thereof as aforesaid, to the heir of 
entail in possession ; (that is to say), for one child, one year's 
free rent or value ; for two children, two years' free rent or value ; 
and for three or more children, three years' free rent or value in 
the whole : Provided always, that such provision shall, except 
in the case of the settlement thereof by a marriage contract as 
herein-after mentioned, be valid and effectual only to such' child 
or children as shall be alive at the death of the grantor, or to the 
child or children of which the wife of the grantor shall be then 
pregnant ; and upon any such child succeeding to the entailed 
estate, the provision granted to him or her, in so far as not pre- 
. viously paid, shall be extinguished for ever, and shaU never be 
set up as a debt against any succeeding heir. 

Provision settled in consideration of marriage^ death of children 
before granter not to afect the provision, 

y. That if any child to whom any such provision as aforesaid 
may be granted shall marry, and that such provision, or aiiy part 
thereof, shaU, with the consent of the grantor of the same, be 
settled in the contract made in consideration of the marriage of 
£uch child, and such child so marrying shall die before the grantor 
of such provision, then and in all such cases the provision, or 
any part thereof, so settled in consideration of such marriage, 
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shall remain and be effectual, as if such chfld had survived the 
grantor. 

Where provisions to children granted to the full extent, no fur" 
ther provisions to he granted till the former are diminishedj <dbc» 

VI. That where the powers herein-before contained of grant- 
ing provisions to a child or children shall have been exercised 
by one or more heir or heirs in possession of any such entailed 
lands and estates as aforesaid, to the full extent of thred 
years' free rent or value of the entailed estate as aforesaid, it 
shall not be in the power of any heir in possession of the sam^ 
lands and estates, to grant further provisions to his or her child 
or children, till some part of the provisions granted to the extent 
of three years' free rent or value as aforesaid shall have been 
paid or extinguished; but upon the payment or extinction 
thereof, or of any part thereof, it shall be in the power of such 
heir in possession to grant provisions to his or her child or chil- 
dren, to the extent of the provisions so paid or extinguished as 
aforesaid ; the heir in possession of any such entailed lands and 
estates as aforesaid being always hereby empowered to grant 
provisions to his or her child or children, to such extent of the 
power of granting provisions to a child or children herein-beford 
contained, as may be open or unexercised for the time, so that 
the provisions to be granted do not in any case exceed the pro-^ 
portions aforesaid of one year's free rent or value for one child, 
or two years' free rent or value for two children, and of three 
years' free rent or value for three or more children : And pro- 
vided always, that such provision shall (except in the case of th6 
settlement thereof by a marriage-contract as herein-before men- 
tioned,) be valid and effectual only to such child or children as 
shall be alive at the death of the grantor, or to the child or chil- 
dren of which the wife of the grantor shall be then pregnant ; 
and that upon any such child succeeding to the entailed estate, 
the provision granted to him or her, in so far as not previously 
paid, shall be extinguished for ever, and shall never be set up as 
a debt against any succeeding heir. 

Excess in provision granted to he regulated hy the Court of 

Session, 

VII. That in every case in which the provision granted to a 
ifnfe or husband, or to a child or children, under the authority 
of this Act, shall exceed such proportions of the rent or value of 
any entailed estate as herein-before mentioned, such provision 
shall not be deemed to be null and void, but the same shall be 
voidable at the instance of the heir of entail next in the order of 
succession, or of any other heir of entail, to such extent as such 
provision shall exceed those herein authorised in each respective 
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6th & 7th of WILLIAM lY. 

CAP. XLII. 

An Act to grant certain Powers to Heirs of Entail in 
Scotland, and to authorize the Sale of Entailed iMnds 
for the Payment of certain Debts affecting the same. 

[28th July 1836.] 

Heirs of entail in possession empowered to grant tacks of any 
part of entailed estates under the restrictions herein contained. 

Whereas by an Act of the Parliament of Scotland made in the 
year one thousand six hundred and eighty-five, entituled Act 
concerning Tailzies^ it is statuted and declared that it shall he 
lawful to his Majesty's subjects to tailzie or entail their lands 
and estates, and to substitute heirs in their tailzies or entails, 
with such provisions and conditions as they shall think fit, and 
to affect the said entails with irritant and resolutive clauses, 
whereby it shall not be lawful to the heirs of entail to seU, 
analzie, or dispose of the said lands or any part thereof, to con- 
tract debt, or do any other deed whereby the same might be 
apprized, adjudged, or evicted from the other substitutes in the 
entail, or the succession frustrate or interrupted, declaring all 
such deeds to be in themselves null and void ; and provision is 
made by the said Act for the recording such entails in the 
manner therein set forth : And whereas it is expedient that 
certain powers should be conferred upon heirs of entail in rela- 
tion to granting tacks and making excambions, and to selling 
portions of entailed estates for payment of the entailer's debts : 
Be it therefore enacted by the King's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, That notwithstanding any 
prohibitory, irritant, and resolutive clauses contained in any en- 
tails already made and established, or which may hereafter be 
made and established, pursuant to the directions of the said Act 
passed in the Parliament of Scotland in the year one thousand 
six hundred and eighty-five, it shall be lawful for the respective 

Note, — ^The words ''And be it enacted/' or other introductory words^are 
imptied at the commencement of each section. 
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heirs of entail in possession to grant tacks of atny parts of 
the lands, estates, or heritages therein contained, for the fair 
rent of such lands or heritages at the period of letting, either 
by public auction or private bargain, and notwithstanding any 
prohibition against ^minution of the rental, for any period 
not exceeding twenty-one years, and to grant tacks of any 
mines and minerals contained in such lands and estates, for 
any period not exceeding thirty-one years : Provided always, 
that nothing herein contained shall authorise any heir of entail 
in possession of any entailed lands, estates, or heritages, to 
take any grassum or valuable consideration, other than the 
tack-duty or rent, for granting any tack, or to grant any tack 
of the home-farm, nor of the mansion-house and offices, or 
of the gai'den, lawn, park, or policy attached thereto, for any 
period beyond his own life ; and in case any such grassum or 
consideration shall be taken, or in case any tack hereby prohi- 
bited shall be granted, such tack shall be null and void. 

This Act not to restrain any moi*e extensive powers contained in 

any entail. 

, n. That nothing herein contained shall prevent, or be con- 
strued to prevent, any heir of entail in possession &om exercis- 
ing any power of granting tacks which may be contained in the 
entail under which he possesses more extensive than the power 
of granting tacks hereby conferred. 

Heirs in possession may make excambions of entailed estates in 

the mode herein named, 

in. That, notwithstanding any prohibitory, irritant, and re- 
solutive clauses contained in any entail already made and esta- 
blished, or which may hereafter be made and established, pur- 
suant to the directions of the jsaid Act passed in the Parliament 
of Scotland in the year one thousand six hundred and eighty- 
flve, it shall be lawful for the respective heirs of entail in pos- 
session of any entailed lands, estates, or heritages, having made 
up a feudal title thereto, to make excambion, without the con-^ 
sent of any other heir, of any portion of the entailed lands, estates, 
or heritages, for an equivalent in lands, estates, or heritges, 
lying contiguous to the same, or to some other part of the said 
entailed estate, or being convenient to be holden with the same, 
and whether the same shall belong to himself in fee-simple, or to 
any other person, and that although the heritages to be given and 
taken in exchange may consist of different descriptions of heri- 
table property : Provided always, that notice of the intention to 
make such excambion shall, three months previous to the applica- 
tion to the Court of Session to that effect, as herein-after required, 

L 
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be giyen to the five heirs of entail, or to the whole heirs of entail, 
if their number be less than five, of the sidd entailed lands, estates, 
or heritages next in the order of succession to the heir so apply- 
ing ; and if any of the said fire heirs of entail shall be under age, 
or under any mental or other legal disability, then to the legal 
guardians, curators, or administrators of such heirs ; and if three 
or more of the said five heirs shall be under age, or under any 
mental or other legal disability, then to their respective guar- 
dians, curators, or administrators, and also to the two heirs next 
in the order of succession after such five heirs, who shall be of 
lawful age, and not under any mental or other legal disability ; 
and if any of the said heirs to whom notice is thus directed to 
be given shall be forth of the United Kingdom, then to the 
known agent or factor of such absent heir or heirs ; and for as- 
certaining and adjusting the value of the lands, estates, or heri- 
tages proposed to be exchanged, an application shall be made 
for that purpose by the heir of entail in possession, and feudally 
vested in such lands, estates, or heritages, after such notice as is 
herein directed to be given, by summary petition, setting forth 
the objects of the said excambion, and the advantages expected 
to be derived therefrom, to one or other of the Divisions of the 
Court of Session, praying for such excambion ; and the said 
Court shall, after proof made to them of notice to the heirs of 
entail as aforesaid, take into consideration the expediency of 
such excambion, and the other circumstances of, or affecting, 
the lands, estates, or heritages proposed to be excambed, and the 
interests of the succeeding heirs of entail therein, and aiter such 
notice as is herein-after directed to be given, and hearing any 
party having a title and interest to be heard, if any such shall 
appear, shall appoint two or more skilful persons to inspect and 
adjust the value, and settle the marches of the said lands, estates, 
or heritages proposed to be excambed ; and upon receiving the 
report upon oath of such persons, and being satisfied of the 
respective values of such lands, estates, or heritages, and of the 
expediency of such excambion, the said Court shall thereupon 
give judgment authorising the said excambion ; and thereupon 
the contract of excambion shall be executed at the sight, and 
with the approbation of, the said Court, and recorded in the 
Sheriff-court Books of each of the shires or stewartry in which 
the lands or heritages to be excambed are situated, and also 
within three months in the Register of Tailzies : Provided also, 
that after hearing any party having a title or interest, and ap- 
pearing as aforesaid, it shall be competent to the said Court to 
decern the expenses to be incurred by such party in such ap- 
pearance to be borne either by such party, or by the heir of en- 
tail applying for the excambion, as to the said Court shall seem just. 
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Provision as to excambion of mansion houses, ^c, 

TV, That it shall not be lawful to excamb the principal man- 
sion-house or offices, or the garden, park, lawn, home farm, or 
poKcj of any entailed estate, nor more than one-fourth in value 
of such entsoled lands, estate, or heritages in all ; and declaring 
that after excambions have been made under the authority of 
this Act to the extent in all of one-fourth part in value of the 
whole entailed lands, estates, or heritages, it shall not be in the 
power of any heir of entail to make any further excambions of 
any part of tlie said lands, estate or heritages. 

Tenure ofexcambed lands, 

Ekccess of value in any excambion to the amount of £200 to he paid to 

the proprietors. 
In case of any larger excess excambion void, 

V. That all contracts of excambion executed and recorded 
in terms of this Act shall be effectual to all intents and pur- 
poses; and the lands and heritages given or received in ex- 
cambion shall be held to be a part of the entailed estate or 
of the entailed estates respectively, and shall be subject to all 
the prohibitory, irritant and resolutive clauses of the entail or 
entails, in the same manner as if it or they had been origi- 
nally a part of such estate or estates respectively ; and the lands 
and heritages given from the entailed estate or estates shall 
from thencefortib be held as out of the entail or entails under 
which it was previously held, and be liberated from all the 
prohibitory, irritant and resolutive clauses thereof; Provided 
always, that no debt contracted by any heir of entail during the 
period between the execution of any such contract of excam- 
bion and the recording of such contract in the Register of 
Tailzies as aforesaid shall affect or be capable of affecting the 
lands contained in such contract, and thereby added to the 
entailed estate : And provided further, that if in any such ex- 
cambion as aforesaid there shall be any excess of value on 
either side, not exceeding two hundred pounds, such excess 
shall go and be paid to the proprietor, whether heir of entail 
in possession or proprietor in fee-simple, to whom the lands 
of smaller value shall be awarded ; and that if any party to 
any such excambion shall give or shall receive any considera- 
tion or value of any kind whatever, other than the lands to be 
exchanged, or such excess as aforesaid not exceeding two hun- 
dred pounds, such excambion shall be null and void. 

l2 
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As to excamlnon of entailed estates under more than one entaU. 
10 O. 3. c. 61. 

YI. That where any such heir in possession shall apply as 
aforesaid for the excambion of any part or parts of any en- 
tailed estate or estates under more tlian one deed of entail, de« 
scendible to the same series of heirs, such deeds of entail shall 
in reference to such application be held and construed to be 
one deed of entail, and the estates settled by such entail to 
be one entailed estate : Provided also, that an Act passed in 
the tenth year of the reign of his Majesty King George the 
Third, intituled An Act to encourage the Improvement of Lands j 
Tenements^ and Hereditaments in that part of Great Britain called 
Scotland held under Settlements of strict Entail, shall remain in 
full force and effect, excepting in so h,r as the same is altered 
pr repealed by any of the provisions of this Act. 

Part of entailed estates may be sold for payment of entailer's 

debts affecting the estate. 

VII. And for effecting the sale of portions of entailed estates 
for payment of the entailer's debts, be it enacted, That from 
and ad;er the passing of this Act it shall and may be lawful for 
the heir of entail in the possession of any entailed estate liable 
to be adjudged or evicted for the debts or obligations of the 
maker of the entail, and for the tutors or curators or legal 
guardians of any such heir, if under twenty-one years of age or 
under any mental or other legal disability, to apply by sum- 
mary petition to the Court of Session, in either of the Divisions 
of the said Court, setting forth the entail, and the debts or obli- 
gations affecting or which may be made to affect the lands or 
heritages contained in the said entail as aforesaid, and praying 
the said Court that so much of the said lands or heritages 
may be sold as will produce a sum adequate to discharge the 
debts so affecting the said estate. 

Court of Session to inquire into the particulars, and direct whatpor^ 

Hon of estate shall be sold; 

VIII. That it shall and may be lawful for the judges of the 
said Court, sitting in either of the divisions thereof, and they 
are hereby authorized and required, upon such petition pre- 
sented to them as aforesaid, to direct due notice, according to 
the practice of the said Court, to be given of such petition to all 
concerned, to hear all parties that shall appear for their interest, 
to inquire into and take an account of the debts, obligations, 
and other burdens due by or binding upon the entailer of such 
estate, which affect or may be made to affect such estate as 
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aforesaid, and to fix and ascertain the amount of sucli debts, ob- 
ligations, and burdens, and interest, if any, due thereupon, by 
interlocutors or judgments, and thereupon to inquire into and 
ascertain, by the investigation and evidence or report of such 
surveyors or other skilAil persons as the said Court shall think 
fit to nominate and appoint for that purpose, what portions of 
such entailed estate sufficient to produce a price adequate to the 
payment of all such debts, obligations, and burdens affecting or 
capable of being made to affect the said entailed estate as afore- 
said may be sold with the least detriment or injury to the re- 
mainder of such estate, and to take all necessary proof thereof, 
and of the value at which such portions of such estate ought 
either in whole or in lots to be exposed to sale, and thereupon 
to order and decern that such portions of such estate shall be 
sold by public roup or auction. 

And cause notice of sale to be given, and adjust the conditions thereof. 

IX. That the said judges shall cause notice of the intended 
sale or auction of such portions of such estates to be inserted in 
one of the newspapers published in the county or counties in 
which the lands or heritages to be sold lie, and also in three of 
the newspapers published in Edinburgh, three times, at least 
three weeks previous to the day of sale, and shall otherwise 
advertise and notify such sale as to the said judges shall seem 
necessary and proper ; and the articles and conditions of roup 
or sale of such portions of such estates shall be adjusted at the 
sight and with the approbation of the said judges, and the lands 
or heritages be exposed to sale in such manner as the said 
judges shall direct; and the said judges may authorise and 
direct such sales respectively to be adjourned from time to time, 
and to be again from time to time advertised and notified as 
herein-before directed. 

Court of Session to adjudge the Lands sold to the purchaser, and 
direct the disposition of the purchase mone^ ; 

X. That upon the sale of such portions of such estates as 
aforesaid the said judges shall adjudge and decern the same, 
freed from all the burdens, conditions, restrictions, and provi- 
sions, clauses irritant and resolutive, and other clauses of such 
entail, to belong to and be the property of the purchaser or 
respective purchasers thereof, when and as soon as such pur- 
chaser or purchasers shall have completed such purchase or 
purchases by payment or consignation of the purchase money, 
or price or prices at or for which he, she, or they shall have 
purchased the same, to or with the treasurer, cashier, or 
manager or other proper officer of the Bank of Scotland, the 
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Boyal Bank of Scatkmd^ Bank of the Britisk linen Company of 
Scoikmdf GoQxmercial Bank of Scotlandy or National Bank of 
Scotland respectivelj, to whom the said judges shall order such 
payment or consignation to he made, to he placed to an account 
to he raised in the hooks of such hank in the name or names of 
such person or persons as the said judges shall direct; and 
which monies shall, when so paid in, produce the highest inte- 
rest that can he obtained for the same, which interest shall hy 
such person or persons he annually accumulated and added to 
the principal sum, to carry interest together, until applied, by a 
warrant or warrants of the said judges in either division of the 
said Court as aforesidd, for the purposes of this Act ; and the 
said judges shall further pronounce such interlocutor or interlo- 
cutors and hold such other proceedings in the said matter as the 
judges of the Court of Session are in use to pronounce and hold 
in judicial sales, or as shall appear to the said judges necessary 
for fiilly carrying the purposes of this Act into execution. 

Purchasera uponpaymmt of the Tiumey^ to have a good right to the 

landsy 4^,freedJirom the entail, 

XI. That the purchaser or purchasers in pursuance of this 
Act, and their heirs and assignees, shall, hy the interlocutors or 
decrees of sale to be pronounced by the said judges, and upon 
full payment of the price or prices for which they shall respec- 
tively purchase to such person or persons or in such way as 
they shall by the articles and conditions of sale be taken bound 
to pay the same, have a good and undoubted right to the lands 
and heritages so to be purchased by them, freed and discharged 
of all the conditions, provisions, Umitations, and restrictions of 
such entail, and of all the debts, obligations, and burdens by 
which the said lands and heritages were affected, and from 
every other incumbrance, defect of titie, or ground of eviction 
whatsoever, in as full and ample a manner, sort, and form as 
any purchaser of lands at a judicial sale before the Court of 
Session may, can, or ought to have by the law and practice of 
Scotland; and the heir of entail of the estate for the time being, 
or his or her tutors or curators or other legal guardians as afore- 
said, shall and is or are hereby required to execute and deliver, 
under the authority of the said judges of the Court of Session in 
either Division thereof as aforesaid, all such dispositions and 
conveyances of such portions of such estates as shall be so sold, 
containing procuratories of resignation, precepts of sasine, and 
other usual and necessary clauses as shall by the said judges be 
deemed necessary and proper, in favour of such purchaser or 
purchasers, his, her, or their heirs and assignees, without in- 
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caning any irritancj or forfeiture, any thing in such deed of 
entaU to the contrary notwithstanding. 

Lands not sold to continue subject to the entcoL 
Xn. That such parts of such entailed estate as shall not be 
sold under the authority of this Act, in the manner herein 
directed, shall remain and continue settled and entailed to and 
upon the same series of heirs, under the same prohibitory, irri- 
tant, and resolutive clauses, provisions, and conditions as are 
contained in such deed of entsul, but subject to the powers and 
provisions herein-before given by this Act. 

Court of Session to direct purchase money to he applied to payment 

ofdebtSf ^c. 

Xni. That after such sale or sales are accomplished, and the 
purchase money paid or consigned as aforesaid, the said judges 
of the Court of Session in either Division thereof shall issue their 
warrants or decrees for payment, out of the money so paid or 
consigned, of the expences of the proceedings attending such 
petition, inquiry, and sale, and also of the amount of such debts, 
obligations or burdens affecting or which might be made to 
affect such entailed estate as aforesaid of which such portions 
have been sold as aforesaid ; and every creditor in such debt, 
obligation or burden shall upon receiving pajrment be obliged to 
execute a complete discharge of his or her debt, right or claim ; 
and the several discharges shall be registered in the Books of 
Council and Session. 

By whom the costs of parlies interested and appearing shall he paid 

XIV. That if any party interested in such entailed estate shall 
have appeared and been heard before the said Court, it shall be 
competent for the said Court to decern the expences incurred 
by such party in such appearance and hearing to be borne, 
either by such party, or by the heir applying for such sale, either 
out of the price of Uie lands to be so sold, or otherwise as to the 
said Court shall seem just. 

Any surplus exceeding £200 to he laid out in the purchase of other 
land, to he limited to same uses, ^c. as lands sold; 

XY. That if any surplus exceeding two hundred pounds shall 
remain of the price of the lands and heritages so sold, after de- 
fraying such expences, debts, obligations, or burdens directed to 
be paid as aforesaid, the said judges of the said Court in either 
of the Divisions thereof shall and tibey are hereby empowered and 
required to direct and order that such surplus shall be laid out 
and employed in the purchase of other lands or heritages, which 
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shall be limited and settled to the same uses and purposes, and 
under the like prohibitory, irritant, and resolutive clauses, as by 
the deed of entail in relation to which such proceedings have 
been held the lands and heritages therein described stand limited 
and settled. 

And the deed of entail thereof to be framed at the sight of the Court 

of Session; 

XYL That when such surplus shall be laid out and employed 
in the purchase of other lands or heritages to be setded as 
aforesaid, the disposition, deed or settlement of entail thereof to 
or in &your of ihQ heir of entail in possession for the time being, 
and the other heirs of entail entitled to succeed to the entailed 
estate to which the lands or heritages so purchased are to be 
added, shall be framed at the sight and with the approbation of 
the judges of the said Court, and shall be so framed as to bind 
the heir in possession or person in whose ^ivour the same is 
executed as well as the succeeding heirs of entail. 

And recorded m Register of Tailzies^ 4rc. 

XYII. That after such disposition, conyeyance or entail shall 
be so made and executed, the same shall be directed by the said 
judges to be forthwith recorded in due form in the Register of 
Taikies, for the benefit of all the persons interested therein, and 
infeftment shall be taken by virtue of the procurator^ of resigna- 
tion or the precept of sasine therein contained, and shall be re- 
gistered agreeably to the forms and practice of the law of Scot- 
landy upon all which the said Court shall interpose its authority 
by declaring that the directions by this Act given have been 
complied with according to the true intent and meaning thereof. 

Application of surplus monies till invested in land. 

Xyni. That until such surplus as aforesaid shall be applied 
in the purchase of other lands or heritages as aforesaid, the said 
judges shall order and direct that the same shall remain in one 
or other of the aforesaid banks respectively, subject to the direc- 
tion of the said judges of that Division of the said Court to which 
application shall have been originally made, in the name of such 
person or persons as they shall have appointed, who shall re- 
ceive the highest interest which can be got for the same ; and 
the interest arising from the money so paid in shall be laid out 
in the name or names of such persons as aforesaid, and shall 
annually accumulate and be added to the principal sum so that 
they may carry interest together until a proper purchase in lands 
or heritages shall be found, to be limited and settled in the man- 
ner herein-before directed, and until the same shall be ordered 
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to be paid by the treasurer, cashier or manager or other proper 
officer of the Bank of Scotland, the Royal Bank of ScoUandy 
Bank of the British Linen Company of ScoUandj Commercial 
Bank of Scotland, or National Bank of Scotland respectively, for 
completing the said purchase in such manner as the said Court 
shall think just and direct : and if the money arising by the 
principal and accumulated interest of such sum or sums shall 
exceed the amount of the ori^nal purchase money, then and 
in that case only the surplus which shall remain, after dis- 
charging the expense of the applications to the Court, shall be 
paid to the person or persons respectively who would have been 
entitled to receive the rents and profits of the entailed lands or 
heritages. 

If under £200 to be paid to heir in possession, 

XIX. That if such surplus as aforesaid shall be under two 
hundred pounds sterling, the same shall be paid, by order of the 
said Court, to the heir in possession of such entailed estate for 
the time being. 

Definition of Terms used in the Act, 

XX. That any matter or thing permitted or prohibited to be 
done by any heir of entail by virtue of this Act is and shall be 
permitted or prohibited to be done by any trustees or trustee 
holding lands in trust under obligations to entail the same ; and 
that where the words " heir " or " heirs of entail " are used in 
any part of this Act, such word or words shall be held and con- 
strued to include the institute equally as any substitute heir of 
entail. 

How notices to be given of applications under this Act to Court of 

Session, ^c. 

XXI. That notice of aU applications, either to the Court of 
Session or any Lord Ordinary of the said Court, or to any 
Sheriff of any county, under the provisions of this Act, by any 
heir of entail, shall be inserted once at least in the London and 
Edinburgh Gazettes, and in two or more newspapers published 
in Edinburgh and usually circulated in the part of Scotland in 
which the entailed lands and estates to which such application 
relates Ue, and also in one newspaper published (if any so be) 
in such part of Scotland at least three months previous to the 
making such application ; and where such application shall be 
to the Court of Session, the said Court or the Lord Ordinary 
shall, if they or he shall see cause, cause such further intima- 
tion Uiereof to be made in the Minute Book of the said Court or 
on the walls of the Parliament House or otherwise, as the said 
Court or Lord Ordinary shall think proper. 
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isT & 2d of victoria, 

CAP. LXX. 

An Act to eastend the Powers of an Act of ike Sixth and 
Seventh Year of the Reign of His late Majesty j in relation 
to granting Tacks and making Excamhions by Heirs of 
Entail [4th August 1838.] 

6^7 W. 4t.c. 42. 
1685. (S.) 

Powers and provisions of recited Acts, as to tacks and eoccaanbums, 
further extended. 

Whereas an Act was past in the sixth and seventh year of 
the reign of his late Majest]^, intituled an Act to grant certain 
powers to heirs of entail in Scotland, and to authorise the sale of 
entailed lands for the payment of certain debts affecting the same : 
And whereas the powers granted by the said Act are granted 
only to heirs in possession under entails made and established 
pursuant to an Act passed in the Parliament of Scotland in the 
year sixteen hundred and eighty-five, intituled Act concerning 
tailzies ; and it is expedient that the powers of granting tacks 
and making excambions, conferred by the said first recited Act, 
should be extended to heirs in possession of entailed estates 
under deeds of entail not recorded in terms of the said second 
recited Act : Be it therefore enacted by the Queen's most ex- 
cellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, that all the 
powers of granting tacks and of making excambions conferred 
by the said first recited Act upon heirs of entail in possession of 
entailed estates, in virtue of any deed of entail made and esta- 
blished, or which may hereafter be made and established, pur*- 
suant to the directions of the said second recited Act, shall ex- 
tend and are hereby extended to heirs of entail in possession of 
entailed estates under deeds of entail not recorded in terms of 
the said second recited Act ; and all the powers, provisions, and 

Note, — ^The words " And be it enacted," or other introductoiy words, are 
implied at the commencement of each section. 
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clauses contained in the said first recited Act, in relation to the 
granting tacks and making excambions, shall, except as herein 
otherwise provided, extend to and be as good, valid, and effectual 
for carr3ring this Act into execution as if the same had been re- 
peated and re-enacted in the body of this Act. 

Contracts ofexccmbion to he recorded in Sheriff Court Books. 

II, That all contracts of excambion to be executed in virtue 
of the powers of this Act, shall be recorded in the Sheriff- 
court Books of each of the shires or stewartry in which the 
lands or heritages excambed are dtuated, and shall thereupon 
be effectual to all intents and purposes, without the necessity of 
being recorded in the Register of Tailzies, as by the said first 
recited Act required. 

Where deed of entail is recorded after making an excambion^ (my 
contract entered into shall be registered at the same time, 

m. That in case any excambion shall be made of lands held 
under a deed of entail which has not been recorded ia the Regis- 
ter of Entails, and such deed of entail shall, after such excam- 
bion, be recorded in the said register, it shall be incumbent 
upon the party registering the entsul to register also at the same 
time in the said Register of Entails any contract or contracts of 
excambion of any part or parts of the entailed estate entered 
into before the registration of the deed of entail as aforesaid, 
and failing the registration of such contract or contracts, such 
deed of entail, in so far as regards any such excambion made 
before the registration, shall be deemed and taken to be unre- 
corded in the said Register of Entails. 
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3d & 4th of VICTORIA, 

CAP. XLVriL 

An Act to enable Proprietors of Entailed Estates in Scot- 
land to feu or lease on long Leases Portions of the same 
for the building of Churches and Schools j and for Dwell- 
ing-houses and Gardens for the Ministers and Masters 
thereof [4th August 1840.] 

Heirs of entail may grant leases of portions of the estates for sites of 

Churches, Sfc. 

Whereas it would be for the advancement of religion and edu- 
cation in Scotland if the proprietors of entailed estates in that 
country were enabled to grant in feu, or lease on long leases, 
portions of such estates, for the purpose of building thereon 
places of Christian worship, and schools, and dwelling-houses 
for the ministers and masters thereof, with suitable gardens to 
such houses : May it therefore please your Majesty that it may 
be enacted ; and be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, That from 
and after the passing of this Act it shall be lawful to heirs of 
entail for the time being in possession of entailed estates in 
Scotland, and having made up a feudal title thereto, if of lawful 
age, or if in pupillarity or minority, or under mental or other 
legal disability, then to the tutors or curators or other legal 
guardians of such heir, notwithstanding any prohibitory, irri- 
tant, and resolutive clauses contained in any entail already 
made and established, or which may hereafter be made and 
established, pursuant to the directions contained in an Act of 
the Parliament of Scotland made in the year one thousand six 
hundred and eighty-five, intituled Act concerning Tailzies, to 
grant or dispone in feu, or to let or lease for any period of en- 
durance, for such yearly feu-duty or rent as may be agreed 
upon, though inadequate and below the just avail or value, por- 
tions of such estates respectively, not exceeding the extent 

Note. — ^The words " And be it enacted," or other introductory words, 
are implied at the commencement of each section. 
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hereinafter mentioned, as the sites of places of public Christian 
worship, and schools, and for burying-grounds and plaj-grounds 
for such places of public worship and schools respectively, and 
also for dwelling-houses and gardens for the ministers and 
schoolmasters thereof respectively ; and the feu charters or dis- 
positions or leases so to be granted shall be good, valid, and 
effectual to the grantee or lessee under the same against any 
subsequent heir of entail, and the granting of the same shall not 
infer any forfeiture, irritancy, or claim of reparation against 
the heir granting such feu or lease : Provided always, that the 
Sheriff, to whom application shall be made in manner after 
directed, shall be satisfied of the propriety of the measure in 
the whole circumstances ; and that no grassum, fine, or other 
consideration shall be given or paid therefor, to or for the ex- 
clusive benefit or advantage of the heir of entail in possession 
granting such feu or lease, or of the heir of entail consenting 
thereto as hereinafter provided; and provided also, that the 
extent of ground feued or leased shall not exceed one-fourth of 
an acre for any one place of worship, nor one acre for any one 
burying-ground attached thereto, nor one-eighth of an acre for 
any one dwelling-house for a minister or schoolmaster, nor one 
acre for any school-house and play-ground attached thereto, 
nor half an acre for the garden attached to such dwelling-houses 
respectively. 

Bights of heir of entail in possession not to he prejudiced, 

n. That nothing herein contained shall prevent or be con- 
strued to prevent any heir of entail in possession from exercising 
any power of granting feus and leases which may be contained 
in the entail under which he possesses, more extensive than the 
power of granting feus or leases hereby conferred, and without 
any application to the Sheriff hereby directed. 

No lease to be granted tvithout permission of Sheriff, who may refuse 
if he deems it injurious to succeeding Heirs. 

III. That previous to the granting any such feu or lease, 
the heir of entail intending to grant the same shall present a 
petition to the Sheriff of the county within which the entailed 
land to be fued or leased lies, setting forth the particular de- 
scription and extent of land proposed to be feued or leased, the 
purpose to which the same is to be applied, and the parties in 
whom it is to be vested in trust for such purposes, and pray- 
ing the Sheriff to interpose his authority thereto ; and such 
Sheriff shall thereupon, unless the consent in writing of the 
heir of entail of lawful age next in order of succession to such 
entailed estate shall be produced with the petition^ order inti- 
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mation g( sach petition to be made to the said heir of entail 
next in order of snccession within the United Kingdom, or if 
out of the United Kingdom then to the fector or agent of such 
next heir, if of lawful age, and if in pupillarity or minoritj, or 
under mental or other legal disability, then to the tutors 6t 
curators or other legal guardians of such heir, and shall, unless 
such consent shall be produced, also order notice of such peti- 
tion, in such terms as he shall direct, to be published in the 
Edinburgh Quzette^ and in some one newspaper, to be fixed on 
by him, three times, at intervals of fourteen days ; and upon 
production to the Sheriff of such intimation and publication, if 
there be any such heir in existence and known, or ollierwise 
of such publication, with a declaration by the petitioner, to 
which he may be required to make oath, that no such heir is in 
existence or known, he shall resume ihe consideration of the 
petition, and shall institute such enquiry into the circumstances 
of the case as he shall think necessary ; and after hearing the 
heir of entail to whom notice shall be so given, if he shall ap- 
pear to oppose the granting the prayer of the said petition, the 
Sheriff shdl, whether appearance be made or not, if satisfied of 
the propriety of the measure, pronounce a deliverance inter- 
poning his authority thereto as craved, or under such limitation 
or qualification as he may judge necessary or proper, or he may 
refuse the prayer of the petition if he should deem the granting 
the feu or lease injurious, otherwise than as regards the feu 
duty or rent as aforesaid, to the interest of the succeeding heirs 
of entail. 

Heir ofeTvtail not liable to forfeiture or loss of right hy granting 

lease, 

IV. That the authority of the Sheriff being interponed as 
aforesaid, it shall be lawful to the heir of entail so applying to 
execute a feu-charter or lease, as the case may be, in conformity 
with the said petition, and deliverance thereon, in favour of the 
Presbytery of the bounds, or the trustees, or managers, or direc- 
tors of the place of Christian worship or school, respectively, 
and their successors in office, or such other body as may be 
selected and agreed upon, in trust, for the purposes set forth in 
such petition ; and such heir shall not, by the execution of such 
feu charter, or long lease, incur any forfeiture, irritancy, or loss 
of right, any thing in the deed of entail under which he holds 
the entailed estate to the contrary notwithstanding. 

Fea charier^ when recorded, to vest lands in grantees cmd their sue- 
cessors without transfer^ during the whole term of lease. 

V. That the recording of such feu-charter in the General Re- 
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gister of Sasines (and the keepers thereof are herehy authorised 
and required to roister the same) shall, without any infeftment 
thereupon, validlj and effectually vest and seise the grantees in 
such charter in the land thereby c<»iveyed ; and such feu-char- 
ters and leases shall be effectual to the successors in office of the 
persons in whose favour the same shall have been granted for 
the trust purposes for which they were granted, without any 
transference or renewal of the investiture, in all time thereafler, 
as regards such feu-charters, and during the whole duration of 
such leases. 

Trustees not to dispone^ ^c. land, or assign leases. 

VI. That it shall not be competent or lawfiil to the parties in 
whose &ivour such feu-charters or leases shall have been granted 
in trust as aforesaid, or their successors in office, to dispone, let, 
sub-feu, or sub-let the lands so held by them, nor to assign such 
leases, nor to borrow money on the security of the same, nor to 
burden the lands held by them in any way with debts or obli- 
gations of any description ; and all dispositions, sub-feus, heri- 
table bonds or dispositions in security, leases and sub-leases of 
the lands so feued or leased, or assignations of such leases, and 
all adjudications of such lands in implement or for any such debt 
or obligation, shall be null and void to all intents and purposes. 

LandSj or buildings thereon, not to he used for any other purpose tfian 

that for which it was granted. 

Vil. That it shall not be lawful to the parties in whose favour 
such feu charter or lease shall have been granted, or their suc- 
cessors, to divert the land so feued or leased, or the buildings 
erected thereon, to any other purpose than the purpose for 
which the same shall have been feued or leased ; and if such 
land or buildings shall at any time be so diverted, or shall 
be, for the period of five years, left unemployed for the pur- 
poses for which the same were feued or leased, it shall be com- 
petent for the heir of entail in possession for the time being, to 
apply by petition to the Sheriff of the county in which the land 
or buildings lie, setting forth the diversion or abandonment, 
and praying to have the feu charter or other right or lease 
declared to be forfeited, and the land therein contained, with the 
buildings erected thereon, to belong to the heirs of entail of the 
estate in relation to which such feu charter or lease was granted, 
in all time thereafter, free from and imaffected by such feu 
charter or lease, and to be again subject to the destination and 
fetters of the entail of such estate ; and the said Sheriff, after 
ordering intimation of such petition to the parties at the time in 
right of such feu-charter or lease, if known, and also public 
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notice to be affixed on the door of the parish church of the 
parish within which the land feued or leased is gfuoad sacra 
situated, for three successive Sundaysy shall, on evidence of such 
intimation and publication being produced to him, resume con- 
sideration of the petition, and shall inquire into the alleged 
diversion or abandonment, and shall hear the parties in the 
right of the feu charter or lease, or any of the inhabitants of 
the parish for whose behoof the land is held, and receive any 
competent evidence that shall be offered by any of the parties 
interested ; and if he shall find the allegation of diversion or 
abandonment proved, he shall pronounce a deliverance to that 
effect, and shall declare the feu charter or lease forfeited, and 
the portions of ground therein contained to belong to the heirs 
of entail aforesaid, in all time thereafter, free from and unaffected 
by such feu charter or lease, and subject to the destination and 
fetters of the entail of the estate in relation to which such feu 
charter or lease was granted; and such decree of declarator 
shall be recorded in the General Register of Sasines, and the 
land and subjects, to which the same relates, shall be thereafter 
possessed by such heirs of entail accordingly, and as if such 
feu charter or lease had never been granted. 

Act may he altered this session, 

ym. That this Act may be amended, altered, or repealed 
by any Act to be passed in the present Session of Parliament 
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4th & 5th of YICTOEIA, 

CAP. XXIV. 

An Act to amend an Act to grant certain Powers to Heirs 
of Entail in Scotland, and to authorise the Sale of En- 
tailed Lands for the Payment of certain Debts affecting 
the same. [21st June 1841.] 

6 a/kZ 7 W, IV. c. 42. 

The insertion in contracts of eoccambion of certain matters contained in 
the original entail not necessary. 

Whereas an Act was passed in the Session of Parliament 
holden in the sixth and seventh years of the reign of his late 
Majesty King William the Fourth, intituled an Act to grant cer- 
tain powers to heirs of Entail in Scotland, amd to authotnse the sdU 
ofenta/Hed kmdsfor tJiepayrrmU of certain debts affecting the same^ 
whereby heirs of entail were authorised to make excambions to a 
certain extent of their entailed lands and estates at the sight and 
with the approbation of the Court of Session, and to complete 
the same by contracts of excambion, to be approved of by the 
Court, and recorded in the Sheriff-court Books of the shires 
within which the lands lie, and also in the Eegister of Tailzies : 
And whereas doubts have arisen whether it is necessary to in- 
sert in such contracts of excambion the whole destination of heirs 
substitutes and successors, and the conditions and provisions, 
and prohibitory, irritant and resolutive clauses of the original 
entail, and to apply by petition to the Court of Session for leave 
to have the contract recorded in terms of the Act passed 
in the Parliament of Scotland in the year sixteen hundred 
and eighty-five, intituled Act concerning Tailzies^ and it is expe- 
dient that such doubts should be removed : Be it therefore 
enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by 
the authority of the same, that it shall not be necessary to in- 
sert in any contract of excambion executed under the authority 

Note. — The words " And be it enacted," or other introductory words^ are 
implied at the commencement of each section. 

M 
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of the said first recited Act the whole destination of heirs sub- 
stitutes and successors, or the conditions and provisions, and 
prohibitory, irritant and resolutive clauses of the ori^nal en- 
tail : Provided always, that reference be made in the contract 
to such original entail, and the date thereof, and the date of 
recording the same in the Be^ster of Tailzies ; and it shall be 
incumbent on the keeper of the Register of Tailzies to insert such 
contracts in the Eegister of Tailzies, upon the same being pre- 
sented to him, without the necessity of a warrant from the 
Court of Session for that purpose. 

Act may he altered this session, 

n. That this Act may be altered or repealed by any Act to 
be passed in this present Session of Parliament. 



11th & 12th of YICTORIA 

cap. xxxvl 

An Act for the Amendment of the Law of EnUiil in Scot- 
land. [14th August 1848.] 

Hdr horn after the date of any future entail may disentail the es- 
tate; horn hefore^ may do so widi consent of heir next in succession, 
heing heir apparent under the entail, 

Whebeas the law of entail in Scotland has been found to be 
attended with serious evils, both to heirs of entail and to the 
community at large, and it is expedient that the same be 
amended in manner herein-after provided for : Be it therefore 
enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, 
and Conmions, in this present Parliament assembled, and by 
the authority of the same. That where any estate in Scotland 
shall be entailed by a deed of tailzie dated on or after the first 
day of August one thousand eight hundred and forty-eight it 
shall be lawful for any heir of entail bom after the date of such 

Note. — The wordB " And be it enacted," or other introductory words, 
are implied at the commencement of each section. 
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tailzie, being of full age, and in possession of such entailed 
estate by virtue of such tailzie, to acquire such estate, in whole 
or in part, in fee simple, by applying to the Court of Session 
for authority to execute and executing, and recording in the 
Register of Tailzies, under the authority of the Court, an in- 
strument of disentail in the form and manner herein-a^r pro- 
vided ; and it shall be lawful for any heir of entail^ being of 
lawful age, and in possession of such entailed estate by virtue 
of spch tailzie, though bom before the date of such tailzie, with 
the consent, and not otherwise, of the heir next in succession, 
being heir apparent under the entail of the heir in possession, 
to acquire such estate, in whole or in part, in fee simple, by 
applying to the Court for authority to execute and executing, 
and recording in the Hegister of Tailzies, under the authority of 
the Court, an instrument of disentail in the form and manner 
herein-after provided : Provided always, that such consent to 
such instrument of disentail shall not be valid and effectual un- 
less granted by a person of the age of twenty-five years com- 
plete, not subject to any legal incapacity, and born after the 
date of the tailzie to which such instrument applies. 

Heir in possession under an existing entail, horn after 1 st August 
1848, may disentail; horn hefore that date, may do so vnth con'- 
sent of heir next in succession, heing heir apparent horn after 1st 
August 1848. 

n. That where any estate in Scotland is held by virtue of any 
tailzie dated prior to the said first day of August one thousand 
eight hundred and forty-eight, it shall be lawful for any heir of 
entail bom on or after the said first day of August, being of full 
age, and in possession of such entailed estate by virtue of such 
tailzie, to acquire such estate, in whole or in part, in fee simple, 
by applying to the Court of Session for authority to execute and 
executing, and recording in the Register of Tailzies, under the au- 
thority of the Court, an instmment of disentail, in the form and 
manner herein-after provided; and it shall be lawful for any 
heir of entail, though born before the said first day of Aiigust one 
thousand eight hundred and forty-eight, being of full age, and 
in possession of such entailed estate by virtue of such tailzie 
dated prior to the said first day of August, with the consent (and 
not otherwise) of the heir next in succession, being heir apparent 
under the entail of the heir in possession, he being born on or 
after the said first day of August one thousand eight hundred and 
forty-eight, and being of the age of twenty-five years complete 
at the time of granting such consent, and not subject to any 
legal incapacity, to acquire such estate, in whole or in part, in 
fee simple, by executing, under authority of the Court, an in- 

M 2 
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stmment of dLsentail as aforesaid; in the form and manner here" 
in-afler provided. 

Hevr of entail under an existing entail may diseatailf with certain 

consents, 

m. That it shall be lawful for any heir of entaO^ being of 
fidl age, and in possession of an entailed estate in Scotland holden 
hj virtue of any tailzie dated prior to the said first day of August 
one thousand eight hundredand forty-eight, to acquire such estate, 
in whole or in part, in fee simple, by applying to the Court of 
Session for authority to execute and executing, and recording 
in the Begister of Tailzies, under the authority of the Court, an 
instrument of disentail in the form and manner herein-after pro- 
vided : Provided always, that such heir of entail in possession 
shall be the only heir of entail in existence for the time, and un- 
married, or otherwise shall have obtained the consents of the 
whole heirs of entail, if there be less than three in being at the 
date of such consents and at the date of presenting such appli- 
cation, or otherwise shall have obtained the consents of the 
three nearest heirs who at the said dates are for the lime en-> 
titled to succeed to such estate in their order successively im- 
mediately after such heir in possession, or otherwise shall have 
obtained the consents of the heir apparent under the entail and 
of the heir or heirs, in number not less than two, including such 
heir apparent, who in order successively would be heir apparent : 
Provided also, that the nearest heir of entidl for the time en- 
titled to succeed to such estate immediately after such heir in 
possession, where any such other heir exists, shall be of the age 
of twenty-five years complete, and not subject to any legal in- 
capacity. 

Heir of entail mag selly charge, lease, and feu, with the Uke consents 

as enable him to disentail. 

IV. That it shall be lawful for any heir of entail, being of 
full age, and in possession of an entailed estate in Scotland, with 
such and the like consents as by this Act would enable him to 
disentail such estate, to sell, alienate, dispone, charge with debts 
or incumbrances, lease and feu such estate, in whole or in part, 
and that unconditionally, or subject to conditions, restrictions, 
and limitations, accorduig to the tenor of such consents, the au- 
thority of the Court of Session being always obtained thereto in 
the form and manner herein-after provided ; and such heir of 
entail shall be entitled to make and execute,. at the sight of the 
Court, all such deeds of conveyance and other deeds as may be 
necessary for giving effect to the sales, dispositions, charges^ 
leases, or feus so made and granted. 
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Heir of entail under existing entail may excanib, tvitk certain consents, 

V. That it shall be lawful for any heir of entail, being of full 
age, and in possession of an entailed estate in Scotland, hold* 
en bj him bj virtue of any tailzie dated prior to the said first 
day of August one thousand eight hundred and forty-eight, with 
the consent of the whole heirs of entail if there be less than 
three in being at the date of such consents and at the date of 
presenting application for the authority of the Court as after 
mentioned, or otherwise with the consent of the three nearest 
heirs who at the said dates are for the time entitled to succeed 
to such estate in their order successively immediately after such 
heir in possession, or otherwise with the consent of the heir 
apparent under the entail, and of the heir or heirs, in number 
not less than two, including such heir apparent, who in order 
successively would be heir apparent, to excamb such estate, in 
whole or in part, the authority of the Court of Session being 
always obtained thereto in the form and manner herein-after 
provided, and such heir of entail in possession shall be entitled 
to make and execute, at the sight of the Court, all such con- 
tracts of excambion and other deeds as may be necessary in 
order to give effect to such excambions, by the substitution of 
the lands to be acquired in the room and place in all respects 
of the lands to be disponed. 

Provision for disclosure of entailer* s debts which affect the estate 

disentailed. 

YI. That where any heir of entail in possession of an entailed 
estate in Scotland shall apply to the Court of Session under 
this Act in order to disentail such estate, in whole or in part, or 
to sell, alienate, dispone, charge with debts or incumbrances, 
lease, feu, or excamb the same or any part thereof, he shall make 
and produce in such application an affidavit setting forth that 
there are no entailer's debts or other debts, and no provisions 
to husbands, widows or children, affecting or lliat maybe made 
to affect the fee of the said entailed estate or the heirs of entail, 
or, if there are such debts or provisions, setting forth the par- 
ticulars of the same, with the amounts thereof respectively, prin- 
cipal, interest, and expenses, and the vouchers by which the 
same are instructed, and the names, designations, and residences 
of the parties in right of the same ; and the Court shall not pro- 
ceed with such application until such affidavit is lodged ; and if 
the Court shall see cause, intimation of such application may be 
ordered to be made to the parties in right of the said debts or 
provisions or any of them, with a view to such parties appear- 
ing for their interest, if they shall see fit ; and it shall be law- 
ful for the Court to order such provision as may appear just to 
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be made for sacli debts or provisions, or for the protection of 
the parties in right of the same, before granting the autho- 
rity sought for in such application, or as the condition of grant- 
ing the same ; and any person who shall wilftilly make such 
affidavit falsely shall be deemed to be guilty of perjury, and be 
punishable accordingly. 

Creditara in entaHer^s ddfts, 4rc.f using inhibition, not to be affected 

by instrument ofdisentcal, 

Vn. That any party in right of an entailer's debt or of any 
other debt, or of any provision to a husband, widow, or younger 
child, affectiDg or that may be made to affect the fee of any 
entailed estate in Scotland^ and who before the expiry of one 
year from the date of recording an instrument of disentail of 
such estate in the Register of Tailzies shall use and record inhi- 
bition in reference to such debt against the heir of entail in 
possession of such estate for the time, shall be entitled to affect 
such estate in respect of such debt or provision as if no such in- 
strument of disentail had been recorded as aforesaid, and no 
debt or charge on such estate, or right whatsoever therein, 
which would not have competed with such debt or provision 
had such instrument of disentail not been recorded, shall be 
allowed to compete therewith by reason of the recording of such 
instrument of disentail. 

Settlements by marriage contract not to be disappointed, 

Vm. That where any heir of entail in possession of an en- 
tailed estate in Scotland holden by virtue of any tailzie dated 
prior to the saidfb*stdayof ^It^^^iis^ one thousand eight hundred and 
forty-eight, or the heir apparent to such estate, shall, together 
or separately, have secured by obligation in any marriage con- 
tract the jdescent of such estate upon the issue of the marriage 
in reference to which such contract is entered into, it shall not 
be competent for such heir of entail in possession, or heir appa- 
rent, or either of them, to apply for or to consent to the disen- 
tail of such estate, until there shall be bom a child of such 
marriage capable of taking the estate in terms of such contract, 
and who, by himself or his guardian, shall consent to such dis- 
entail, or until such marriage shall be dissolved without such 
child being bom, unless the trustee or trustees named in such 
contract, or the party or parties at whose sight the provisions of 
the contract are directed to be carried into execution, shall con- 
cur in such application or consent. 
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Heirs of entail not to give consent in opposition to creditors in debts 

now existing. 

IX. That where any heir of entail called to the succession of 
an entailed estate in Scotland hj any tailzie dated prior to the 
$aid first day oi Avgust one thousand eight hundred and forty- 
eight, shall have borrowed money previous to the passing of this 
Act on the security or credit of his right of succession to or in- 
terest in such entailed estate, such heir shall not be entitled to give 
consent to any application under this Act which shall be oppos- 
ed by any creditor to whom such heir stands indebted in re- 
spect of money borrowed as aforesaid, and who shall either 
hold infeflment in the entailed estate, duly recorded, in security 
of his said debt, or shall enter appearance, and prove the same, 
in the course of the proceedings under such application : Pro- 
vided always, that it shall be competent to the Court of Session, 
if, with reference to any offer of adequate security, or otherwise 
in the circumstances, it shall deem the opposition on the part of 
such creditor to be unreasonable, to dissJlow the same, and to 
give effect to the consent of such heir. 

Heir apparent under future tailzie, not to give consent in opposition 

to his creditors, 

X. That where any heir apparent of an entailed estate in 
Scotland under a tailzie dated prior to the said first day of 
August one thousand eight hundred and forty-eight shall subse- 
quent to the passing of this Act borrow money on the security 
or credit of his right of succession to or interest in such entailed 
estate, such heir apparent shall not be entitled to give consent 
to any application under this Act, except under the like circum- 
stances as would have enabled him to give consent, and to have 
his consent allowed, had such money been borrowed previous 
to the passing of this Act ; but the consents of the other heirs 
substitute shall be given and allowed independently of the 
rights of any such creditors. 

Creditor of an heir empowered to disentail, may affect ike estate for 

payment of his debt 

XI. That any creditor of an heir of entail in possession of an 
entailed estate in Scotland who is by this Act empowered by 
himself alone, without the consent of any other party, to acquire 
such estate in fee simple, by executing and recording an instru- 
ment of disentail as aforesaid, shall be entitled to affect such 
estate- for payment of debt, and have the same rights and interests 
therein as if such instrument of disentail had been duly executed 
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and recorded, albeit such heir in possession maj not have dulj 
executed and recorded such instrument of disentail. 

Acts 10 Oeo. IIL c. 51, and 5 Geo, IV. c. 87, not to €^1y to 

future tailzies, 

Xn. And whereas an Act was passed in the tenth year of the 
reign of his Majesty King George the Third, intituled an Act to 
encourage the wvprcvemeni ofkmds^ tenements^ and heredUaments in 
that part of Great Britain caUed Scotland held under settlements of 
strict entail^ and another Act was passed in the fifih year of the 
reign of his Majesty King George the Fourth, intituled an Act to 
authorise the proprietors of entailed estates in Scotland to grant pro^ 
visions to the wives or husbands and children of such proprietors; 
be it enacted, that neither of the two last recited Acts shall be 
applicable to any tailzie dated on or after the first day of August 
one thousand eight hundred and forty-eight. 

Heir having obtained decree for eapense of improvements may grant 

bond of annual rent, 

XIII. That where an heir of entail in possession of an en- 
tailed estate holden by virtue of any tailzie dated prior to the 
said first day of August one thousand eight hundred and forty- 
eight shall have executed improvemeptgf on such estate previous 
to the passing of this Act, and shall have obtained decree for 
three fourth parts of the sums expended thereon, in terms of the 
said recited Act of the tenth year of the reign of his Miyesty 
King Ckorge the Third, and shall also have obtained the autho- 
rity of the Court of Session as after mentioned, it shall be law- 
ful for such heir to execute, in favour of any party he may 
think fit, a bond of annual rent in ordinary form over such en- 
tailed estate or any portion thereof, binding himself and his 
heirs of tailzie to make payment of an annual rent during the 
period of his own life and twenty-five years thereafter, such 
annual rent during his own life not exceeding the legal interest 
of the said three fourth parts of the sums expended as aforesaid, 
and during the twenty-five years aft;er his decease not exceeding 
the sum of seven pounds two shillings for every one hundred 
pounds of such three fourth parts as aforesaid, and so in pro- 
portion for any greater or less sum, and such annual rent being 
payable by equfd moieties, half-yearly at the terms of Whitsun- 
day and MartinmaSy begiimiiig itte first term's payment at the 
first term of Whitsunday at Mairtinmas aft»r the date of the bond 
for the proportion of annual rent then due, with legal interest, 
and penalties in case of failure. 
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Hdr in future expending money in improvements may grant bond 

of annual rent. 

XIV. That Tvhere an heir of entail in possession of an entailed 
estate holden by virtue of any tailzie dated prior to the said 
first day of August one thousand eight hundred and forty-eight 
shall execute improvements on such estate subsequent to the 
passing of this Act, and obtain decree for three fourth parts of 
the sums expended thereon, in terms of the said recited Act of 
the tenth year of the reign of his Majesty King George the Third, 
and shall also obtain the authority of the Court as after men- 
tioned, it shall be la^vful for such heir of entail to execute, in 
&vour of any party he may think fit, a bond of annual rent in 
ordinary form over such entailed estate or any portion thereof 
binding himself and his heirs of tailzie to make payment of an 
annual rent during the period of twenty-five years, from and 
after the date of such decree, or during such part of the said 
period of twenty-five years as may remain unexpired at the 
date of such bond, such annual rent not exceeding the sum of 
seven pounds two shillings for every one hundred pounds of 
the whole of the sums expended as aforesaid, and so in propor- 
tion for any greater or less sum, and being payable half-yearly 
by equal moieties at the terms of Whitsunday and Martinmas^ 
beginning the first term's payment at the first term of Whitsun- 
day or Martinmas after the date of the bond, for the proportion 
of annual rent then due, with legal interest, and penalties in 
case of failure. 

Executor may call on heir in possession to grant bond of annual rent. 

XV. That where any heir of entail in possession of an en- 
tailed estate in Scotland shall have executed improvements on 
such estate prior to the passing of this Act, and recorded the 
same in terms of the said last recited Act, and died without 
having executed a bond of annual rent, as herein before 
authorised, or having charged the estate as herein-after autho- 
rised, and where decree shall have been obtained, in tenns of 
the said last recited Act, for three fourth parts of the sums ex- 
pended thereon, it shall be lawful for the executor or personal 
representative of such heir of entail, or for any party to whom 
such heir may have conveyed or assigned such debt, to make 
application by summary petition to the Court of Session, pray- 
ing the Court to decern and ordain the heir in possession of 
such entailed estate to execute, in fiavour of any party such 
petitioner may think fit, a bond of annual rent in ordinary form 
over such entaHed estate or any portion thereo:^ binding him- 
self and his heirs of tailzie to make payment of an annual rent 
during the period of twenty-five years from the date of the 



186 THE BUTHERFURD ACT. 

death of the heir of entail who shall have executed the im- 
proyements, such annual rent not exceeding the sum of seven 
pounds two shillings for every one hundred pounds of such 
three fourth parts aforesaid, and so in proportion for anj greater 
or less sum, and such annual rent being payable half-yearly by 
equal moieties at the terms of Whitsunday and Martinmas^ be- 
ginning the first term's payment, notwithstanding the date of 
such bond of annual rent, at the first term of Whitmnday or 
Martmmas a^r the date of the death of the heir of entail who 
shall have executed the improvements, for the proportion of 
annual rent then due, with legal interest, and penalties in case 
of failure, which bond such heir of entail in possession shall be 
bound to execute accordingly at the sight of the Court : Provi- 
ded always, that the heir of entail in possession required to 
grant and granting such bond shall be entitled to impute to- 
wards payment of the sums thereby due any excess of sums 
which may have been paid by or recovered from him in pay- 
ment of the said improvement debt beyond the amount of 
annual rents due from and afler the decease of the heir who 
shall have executed such improvements. 

Proceedings where improvements not executed in terms of 10 Geo, HI, 

XVI. That where an heir of entail in possession of any en- 
tailed estate holden by virtue of any tailzie dated prior to the 
said first day of August one thousand eight hundred and forty- 
eight shall, whether prior or subsequent to the passing of this 
act, have executed improvements on such estate of the nature 
of the improvements contemplated by the said last recited act 
but shall not have obtained decree therefor in terms of the said 
Act, by reason of the provisions thereof not having been adopted 
or not having been duly complied with, it shall be lawful for 
such heir to apply by summary petition to the Court in manner 
herein-afiter provided, setting forth such improvements, and the 
amount of money, not exceeding the amount authorised by the 
said Act, expended thereon, and praying the Court for autho- 
rity to grant bond of annual rent as is herein-before provided in 
the case of improvements for which decree in terms of the said 
Act has been obtained ; and the Court shall, after such pro- 
ceedings as they may think fit to direct or to adopt, proceed to 
consider such application, and to take such evidence, and insti- 
tute such inquiry into the facts alleged in such petition, as they 
shall judge necessary ; and if it shall appear to the Court that 
such improvements are of the nature contemplated by the said 
Act, and that such expenditure was bona Jide made, they shall 
find accordingly, and shall also grant warrant for execution of 
a bond of annual rent as herein provided in the cases of im- 
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provements for which decree in terms of the said Act has been 
obtained. 

No adjudication for annual rmt. 
Annual rent how to be recovered. 
AnniuU rent to be kept down, 

XYII. That so long as any entailed estate remains subject 
to the tailzie thereof, or is not liable to be disentailed bj the 
heir of entail in possession without the consent of anj other 
party, no bond of annual rent to be granted under the authority 
of this Act shall be made the ground of adjudication or eviction 
of such entailed estate or any part thereof; and the annual 
rents contained in such bond shall be recoverable as accords of 
law from and out of the rents and profits of such entailed estate, 
and from the heir in possession thereof for the time being ; pro- 
vided always that the heir in possession of any such entailed 
estate, and the heirs substitute to him, shall be bound, each 
during his own possession, yearly and each year to pay and 
keep down such annual rents accruing during their respective 
possessions of such entailed estate ; and no remedy shall be 
competent to the creditor in such bond of annual rent against 
the rents and profits of the said estate for any arrears beyond 
two years' annual rent, and interest thereon, and corresponding 
penalties ; without prejudice to his remedy for such arrears 
against the heirs in possession respectively bound to pay and 
keep down the same, and against the representatives of such 
heirs, and the separate estates of such heirs, including the rents 
of such entailed estate during their respective periods of pos- 
session. 

Heir of entail may charge estates by granting bond and di^sition 

in security. 

XVni. That in all cases in which it may be competent for 
an heir of entail in possession of an entailed estate in Scotland, 
or in which such heir of entail may be called upon to grant a 
bond of annual rent in terms of this Act, it shall be lawful for 
such heir of entail, and such heir of entail may be called upon 
to charge, under the authority of the Court of Session, as after- 
mentioned, the fee and rents of such estate, other than the man- 
sion house, offices, and policies thereof, or the fee and rents of 
any portion of such estate, other than as aforesaid, with two 
third parts of the sum on which the amount of such bond of an- 
nual rent if granted would be calculated in terms of this Act, by 
granting, in favour of any creditor who may advance the amount 
of such two third parts, bond and disposition in security over 
such estate or any portion thereof other than as aforesaid for 
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such amount, with the due and legal interest thereof from the 
date of such advance till repaid, and with corresponding penal- 
ties ; and such bond and disposition in security may be in the 
like form, and shall have the like effect and operation, and be 
subject to the like conditions and provisions as to keeping down 
interest, and as to the extent of remedy against the fee and 
rents of the entailed estate, and otherwise, as are herein-afler 
made and provided in regard to bonds and dispositions in secu- 
rity by this Act, authorized to be granted in respect of provi- 
sions to younger children. 

Bonds ofannucU rent or of dispositions in security for improvementa 

to operate as discharges. 

XIX. That the granting under the authority of this Act of 
any bond of annual rent, or bond and disposition in security, in 
respect of any improvements executed or to be executed on an 
entailed estate in Scotland, shall operate as a discharge of all 
claims for or on account of such improvements, against such 
estate, and the rents and profits thereof, and the heirs of entail 
succeeding thereto, save and except the claims under such bond 
of annual rent or bond and disposition in security themselves. 

Private roads to he deemed improvements under 10 Geo. III. ^.51, 

and under this Act, 

XX. That private roads which shall from and after the first 
day of August one thousand eight hundred and forty-eight be 
made through any entailed estate, or by way of immediate ac- 
cess thereto, may be deemed to be improvements falling under 
the said recited Act passed in the tenth year of the reign of his 
late Majesty King George the Third and also under this Act, in 
the same way and manner in all respects as inclosing, planting, 
and draining. 

Provisions to i/ounger children mat/ be made charges upon the 

entailed estate, 

XXI. That in all cases where an heir of entail in possession 
of an entailed estate in Scotland shall be liable to pay or to pro- 
vide by assignation of the rents and proceeds of such estate for 
any sum or sums of money granted by any former heir of entail 
by way of provisions to younger children, in terms of the said re- 
cited Act passed in the fifUi year of the reign of his Majesty 
King George the Fourth, or in virtue of the powers to that effect 
contained in any deed of entail under which the heir of entail 
in possession holds, and in all cases where any heir of entail in 
possession as aforesaid shall in the marriage contract of his 
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younger child have validly granted provision for such younger 
child out of the rents and proceeds of such entailed estate, in 
terms of the said recited Act, or in terms of such deed of entail, 
it shall be lawful for such heir of entail in possession to charge 
the fee and rents of such estate other than the mansion-house, 
offices, and policies thereof, or to charge the fee and rents of 
any portion of such estate other than as aforesaid, with the 
amount of such provisions, by granting bond and disposition in 
security over such estate, or such portion thereof other than as 
aforesaid, for such amount, with the due and legal interest 
thereof from the date of such bond and disposition in security, 
or any subsequent date, tiU repaid, and with corresponding pe- 
nalties ; and such bond and disposition in security may be in 
ordinary form, binding the granter and his heirs of entail in 
their onier successively to repay the principal sum therein, with 
interest and penalties as aforesaid, and may contain all clauses 
usual in bonds and dispositions in security granted over estates 
in Scotland held in fee-simple. 

Heir in possession to keep down the interest on provisions to children, 

XXn. That such heir of entail in possession, and the heirs 
substitute to him in their order successively, shall be bound, 
each during his own possession of such estate, yearly and each 
year, to pay and keep down the interest on such bonds and dis- 
positions in security accruing during their possession respec- 
tively of such entailed estate ; and the remedy competent to the 
creditor against the fee and rents of such estate on such bonds 
and dispositions in security shall be limited to the principal sum 
therein contained, with two years interest thereon, and corres- 
ponding penalties : without prejudice to the remedy of the cre- 
ditor for any further arrears of interest against the heir or heirs 
in possession bound to pay and keep down the same, and against 
his or their representatives, or his or their separate estate or 
estates, including the rents of the said entailed estate during his 
or their possession of the same. 

Provisions to children not to he charged without authority of Court, 

XXni. That no heir of entail in possession of an entailed 
estate shall charge the same under this Act with any provision 
to any younger child or children until he shall have applied 
for and obtained the authority of the Court thereto in the form 
and manner herein-afler provided ; and such application to the 
Court shall set forth in a schedule to be annexed thereto the 
specific portion of the estate which it is proposed to include 
in such bonds and dispositions in security. 
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Potver to gnmtfeus or long leases, 

XXrV. That, notwithstanding any prohibitory, irritant, and 
resolutive clauses, or any limitation by way of maximum or 
minimum of the extent of ground to be feued or to be granted 
in each separate feu, contained in any tailzie dated prior to 
the first day of August one thousand eight hundred and forty- 
eight, it shall be lawful for an heir of entail in possession of an 
entailed estate in Scotland^ upon notice to the heir of entail next 
entitled to succeed to such estate immediately after such heir 
of entail in possession, with the approbation of the Court, to 
be obtained in the form and manner herein-after provided, to 
grant feus or long leases of any part of the said entailed estate 
for the highest feu duty or rent that can be got for the same, 
such feus or long leases so granted by him not exceeding in 
all one-eighth part in value for the time of such estate ; pro- 
vided always, that it shall not be lawful for such heir to take 
any grassum or fine or valuable consideration other than the 
tack duty or rent for granting any such feu or lease, nor to 
grant any such feu or lease of the mansion-house, offices, or 
policies of the estate ; and such heir shall be entitled to make, 
at the sight of the Court, all such feu charters or other feu 
rights, or tacks or leases, as shall be necessary ; and in case 
any such grassum, fine, or consideration shall be taken, and 
in case any feu or lease hereby prohibited shall be granted, such 
feu or lease shall be null and void ; but nothing herein con- 
tained shall prevent or be construed to prevent any heir of en- 
tail in possession from exercising any power of granting feus or 
leases which may be contained in the tailzie under which he 
possesses, more extensive than the power of granting feus or 
leases hereby conferred. 

Where entailed estate may he charged with debt, estate may be sold 

for payment thereof . 

XXV. That in all cases in which it is made competent by 
this Act for any heir of entail in possession of an entailed estate 
in Scotland to charge the same with debt, by granting bonds 
and dispositions in security therefor over such estate, freed from 
all the clauses prohibitory, irritant and resolutive contained in 
the tailzie in virtue whereof such estate is holden, and also in 
all cases in which such charge is made competent by any Act 
of Parliament, but no power of sale granted to the heir of en- 
tail, and in all cases in which the fee of an entailed estate is 
validly charged with debt, it shall be lawful for the heir of en- 
tail in possession for the time being to sell and dispose of any 
portion or portions of such estates, other than the mansion-house, 
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offices, and policies thereof, which may be necessary, and which 
the Court of Session may select as most suitable and proper to 
be sold and disposed of for the purpose of paying off the debt in 
respect of which such charge has been or might be competently 
made ; and it shall be lawful for such heir of entail in posses- 
sion to grant, at the sight and under authority of the Court, 
valid and effectual dispositions in fee simple in ordinary form 
of such portion or portions of the said estate, to the purchaser 
thereof, and his heirs or assignees ; and the price to be obtained 
for the portion or portions of the estate to be so sold shall be 
previously approved of by the Court, and shall be paid into 
Court, under the application for sale, by the purchaser, who 
shall by such payment be fully discharged of such price, and 
have no interest, concern, or responsibility as to the application 
thereof; and such price shall he applied, at the sight of the 
Court, in or towards payment or extinction of the said debt ; 
and the surplus of such price remaining after payment of the 
said debt, and of the expenses attending the application for sale 
and procedure thereon, shall, if more than two hundred pounds, 
be invested in other lands or heritages, to be added to the re- 
mainder of such entailed estate, or be laid out and expended in 
or towards payment of entailer's debts, or in or towards pay- 
ment of any money charged on the fee of such entailed estate 
under this or any other Act, or in redemption of the land tax 
affecting such entailed estate, or in permanently improving the 
same, or in repayment of money already expended in such im- 
provements, as may be deemed most advisable; and if such 
surplus shall be invested in other lands or heritages, to be added 
to the remainder of such entailed estate, the tailzie of such 
other lands or heritages shall, whatever be its actual date, be 
taken to be of equal date with the tailzie of the remainder of 
such entailed estate ; and if such surplus be less than two hun- 
dred pounds, the same shall be paid to the heir of entail in 
possession of such entailed estate for the time, for his own use 
and behoof, all at the sight and under the direction of the Court 
of Session. 

Monet/ arising from sale ofestatej and trust money ^ mxxy he applied 

inpayment of entailer's debts^ 4^c. 

XXVI. That in all cases where money has been derived or 
may hereafter be derived from the sale or disposal of any por- 
tion of an entailed estate in Scotland, or of any right or interest 
in or concerning the same, or in respect of any permanent 
damage done to such estate, under any private or other Act of 
Parliament, or where any money has been invested in trust for 
the purpose of purchasing lands to be settled upon the series of 
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heirs entitled to sncceed to such entailed estate, and where such 
money would &I1 to be invested in lands or heritages to be en- 
tailed on the same series of heirs as are called to the succession 
of such entailed estate bj the tailzie thereof, and under the 
same prohibitions, conditions, restrictions, and limitations as are 
contained in such tailzie, and where the heir in possession of 
such entailed estate could by virtue of this Act acquire to him- 
self such estate in fee simple by executing and recording an 
instrument of disentail as aforesaid, it shall be lawful for such 
heir to make summary application to the Court, in manner 
berein^after provided, for warrant and authority, and the Court 
upon such application shall have power to grant warrant and 
authority to and in favour of such heir of entail, for payment to 
such heir of such sums of money, as belonging to himself in fee 
simple ; but if such heir of entaol shall not be entitled to acquire 
such estate in fee simple, then it shall be lawful for such heir, 
with the approbation of the Court, to lay out such money or 
any portion thereof in or towards payment of entailer's debts, 
or in or towards payment of any money charged on the fee of 
such entailed estate under this or any other Act, or in redemp- 
tion of the land tax affecting such entailed estate, or in perma- 
nentiy improving the same, or in repayment of money already 
expended in such improvements ; and in such case such heir 
shall apply summarily to the Court in manner herein-after pro- 
vided, setting forth the amount of the sums proposed to be laid 
out, and the special purpose to which it is intended to apply the 
same ; and if the Court shall be satisfied of the propriety of the 
proposed application, they shall issue a finding or decree to that 
effect, and authorising such application ; and it shall thereafter 
be lawful for the heir so applying to lay out such money or any 
part thereof, according as the Court shall have authorised the 
application of the same, to all or any of the before-mentioned 
purposes ; and if there shall be any surplus of such money after 
the purposes authorised by the decree of the Court shall be ftil- 
filled, the same shall, if more than two hundred pounds, be 
applied as the whole money would have been applied but for 
the provisions of this Act, and if less than two hundred pounds 
shall be paid to the heir of entail in possession of such entailed 
estate for the time, for his own use and behoof. 

Money vested m trust for the purchase of land to he entailed^ may 
he dealt wUh as if it were the entailed land, 

XXVn. That where any money or other property, real or 
personal, has been or shall be invested in trust for the purpose 
of purchasing land to be entailed, or where any land is or shall 
be directed to be entailed, but the direction has not been carried 
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into eifect, it shall be lawful for the party who, if the land had 
been entailed in terms of the trust, would be the heir in posses- 
sion of the entailed land, and who in that case might by virtue 
of this Act have acquired to himself such land in fee simple by 
executing and recording an instrument of disentail as aforesaid, 
to make summary application to the Court, as herein-after pro- 
vided, for warrant and authority for the payment to him of such 
money, or for the conveyance to him of such land in fee simple ; 
and the Court shall, upon such application, and with such con- 
sents, if any, as would have been required to the acquisition of 
such land in fee simple, have power to grant such warrant and 
authority. 

Date of Act of Parliament^ S^c.^ directing entail deemed to be the 
date at which land should have been entailed^ 

XXV Hi. That for the purposes of this Act, the date at which 
the Act of Parliament, deed, or writing placing such money or 
other property under trust, or directing such land to be entaUed, 
first, came into operation, shall be held to be the date at which 
the land should have been entailed in terms of the trust, and 
shall also be held to be the date of any entail to be made here- 
after in execution of the trust, whatever be the actual date of 
such entail. 

Provisions to mvea and children may be granted out of money vested 
in trust for the purchase of lands to be entailed. 

XXIX. That where any money or other property, real or 
personal, has prior to the first day of August one thousand eight 
hundred and forty-eight been invested in trust for the purpose 
of purchasing land to be entailed, or where any land has prior 
to the said date been directed to be entailed, but the direction 
has not been carried into effect, it shall be lawful for the party 
who, if the land had been entailed in terms of the trust, would 
be the heir in possession of the entailed land 'for the time, to 
grant provisions in favour of his or her husband or wife and 
younger children out of such money or other property, or out 
of such land, as the case may be,* of such and the like amount 
and extent as he or she would have been entitled to grant out 
of *the land if entailed, and if subject to the provisions and 
enactments of the said recited Act passed in the fiftJi year of 
the reign of his Migesty King George the Fourth, 

Creditor not to sell land in eoccess of what is necessary to pay debt 
affecting the estate, and reinvestment of surplus. 

XXX. That no creditor acting under powers of sale contained 
in any bond or disposition in security or other deed of security 

n" 
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heirs entitled to sncceed to such entailed estate, and ^here such 
money would &11 to be invested in lands or heritages to be en- 
tailed on the same series of heirs as are called to the succession 
of such entailed estate by the tailzie thereof, and under the 
same prohibitions, conditions, restrictions, and limitations as are 
contained in such tailzie, and where the heir in possession of 
such entailed estate could by virtue of this Act acquire to him- 
self such estate in fee simple by executing and recording an 
instrument of disentail as aforesaid, it shall be lawful for such 
heir to make sunmiary application to the Court, in manner 
herein-after provided, for warrant and authority, and the Court 
upon such application shall have power to grant warrant and 
authority to and in favour of such heir of entail, for payment to 
such heir of such sums of money, as belonging to himself in fee 
simple ; but if such heir of entaol shall not be entitled to acquire 
such estate in fee simple, then it shall be lawful for such heir, 
with the approbation of the Court, to lay out such money or 
any portion thereof in or towards payment of entailer's debts, 
or in or towards payment of any money charged on the fee of 
such entailed estate under this or any other Act, or in redemp- 
tion of the land tax affecting such entailed estate, or in perma- 
nently improving the same, or in repayment of money already 
expended in such improvements ; and in such case such heir 
shall apply summarily to the Court in manner herein-after pro- 
vided, setting forth the amount of the sums proposed to be laid 
out, and the special purpose to which it is intended to apply the 
same ; and if the Court shall be satisfied of the propriety of the 
proposed application, they shall issue a finding or decree to that 
effect, and authorising such application ; and it shall thereafter 
be lawful for the heir so applying to lay out such money or any 
part thereof, according as the Court shall have authorised the 
application of the same, to all or any of the before-mentioned 
purposes ; and if there shall be any surplus of such money after 
the purposes authorised by the decree of the Court shall be ftil- 
filled, the same shall, if more than two hundred pounds, be 
applied as the whole money would have been applied but for 
the provisions of this Act, and if less than two hundred pounds 
shall be paid to the heir of entail in possession of such entailed 
estate for the time, for his own use and behoof. 

M(mey vested in trust for the purchase ofkmd to he entaHedy may 
he dedtt wUh as if it were the entailed land, 

XXVn. That where any money or other property, real or 
personal, has been or shall be invested in trust for the purpose 
of purchasing land to be entailed, or where any land is or shall 
be directed to be entailed, but the direction has not been carried 
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into eifect, it shall be lawful for the party who, if the land had 
been entailed in terms of the trast, would be the heir in posses- 
sion of the entailed land, and who in that case might by virtue 
of this Act have acquired to himself such land in fee simple by 
executing and recording an instrument of disentail as aforesaid, 
to make summary application to the Court, as herein-after pro- 
vided, for warrant and authority for the payment to him of such 
money, or for the conveyance to him of such land in fee simple ; 
and the Court shall, upon such application, and with such con- 
sents, if any, as would have been required to the acquisition of 
such land in fee simple, have power to grant such warrant and 
authority. 

Date of Act ofParUament^ ^c, directing entail deemed to be the 
date at which land should have been entailed^ 

XXV Hi. That for the purposes of this Act, the date at which 
the Act of Parliament, deed, or writing placing such money or 
other property under trust, or directing such land to be entaUed, 
first came into operation, shall be held to be the date at which 
the land should have been entailed in terms of the trust, and 
shaU also be held to be the date of any entail to be made here- 
after in execution of the trust, whatever be the actual date of 
such entail. 

Provisions to wives and children may be granted out of money vested 
in trust for the purchase of lands to be entculedm 

XXIX. That where any money or other property, real or 
personal, has prior to the first day of Aitgust one thousand eight 
hundred and forty-eight been invested in trust for the purpose 
of purchasing land to be entailed, or where any land has prior 
to the said date been directed to be entailed, but the direction 
has not been carried into effect, it shall be lawful for the party 
who, if the land had been entailed in terms of the trust, would 
be the heir in possession of the entailed land 'for the time, to 
grant provisions in fiivour of his or her husband or wife and 
younger children out of such money or other property, or out 
of such land, as the case may be, 'of such and the like amount 
and extent as he or she would have been entitled to grant out 
of *the land if entailed, and if subject to the provisions and 
enactments of the said recited Act passed in the fiftji year of 
the reign of his Majesty King George the Fourth. 

Creditor not to sell land in eoscess of what is necessary to pay debt 
affecting the estate, and reinvestment ofsutplus. 

XXX. That no creditor acting under powers of sale contained 
in any bond or disposition in security or other deed of security 
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affecting any entailed estate in ScoiUmdj by virtue of this or 
any other Act, shall be entitled to sell such entiuled estate, or 
any portion or portions thereof, in manifest excess of what is 
necessary or proper in order to payment and extinction of the 
debt, principal and interest, and whole expenses appertaining 
thereto, for which such sale is made ; and any judgment of the 
Court of Session pronounced in any suspension of any such in* 
tended sale on the ground of manifest excess shall be final, and 
not subject to appeal ; and wherever upon a sale of such en-« 
tailed estate or of any portion or portions thereof by such credi- 
tor acting under such powers as aforesaid there shall arise a 
surplus of the price after payment of such debt, principal and 
interest, and whole expenses effeiring thereto, such creditor 
shall only be entitled to payment fix)m the purchaser of the 
amount of such debt, principal and interest, and whole expenses 
effeiring thereto ; and such creditor and purchaser shall be 
bound forthwith to present or cause to be presented an application 
to the Court, setting forth such surplus, and praying for the re- 
investment thereof in other lands or heritages, to be entailed, at 
the sight of the Court, on the same series of heirs, and, as &r 
as may be, in the same terms, and subject to the same prohibi- 
tions, conditions, restrictions, limitations, and clauses irritant and 
resolutive as are contained in the tailzie under which the estate 
or the portion or pordons thereof so sold was or were holden 
previous to such siede, or for the disposal of such surplus in such 
other manner as the Court may direct consistently with the 
provisions of this Act ; and on such application being presented 
the Court shall ordain the petitioner, or other party in whose 
hands the admitted surplus may be, to pay the same into bank, 
and to produce a receipt therefor, taken payable as the Court 
may direct, and shall also appoint such intimation and adver- 
tisement of the application as they may deem proper ; and it 
shall be competent to the Court under such application to ascer- 
tain and determilie the just amount of such surplus, and to give 
decree for the same, and to exonerate and discharge the creditor 
and purchaser, and all others thereof, and also, 2f such surplus 
shall exceed two hundred pounds, to see to the reinvestment 
thereof in other lands or heritages, and to the entailing of such 
lands or heritages as aforesaid, or to the disposal of sudh surplus 
in such other way and manner as may be consistent with the 
provisions of this Act, and as may appear to the Court to be 
suitable and proper ; and if such surplus shall be reinvested in 
other lands or heritages as aforesaid, the tailzie of such other 
lands or heritages shall, whatever be its actual date, be taken 
to be of equal date Ynih the tailzie of the remainder of such 
entailed estate ; and if such surplus shall not exceed two hun* 
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dred poundi the Court shall order the same to be paid over to 
the heir of entail in possession, for his own ase and behoof. 

OuanUcms may consent for mmors. 

XXXI. That unless where inconsistent with any other pro- 
visions of this Act, it shall be competent for the Court of Ses- 
sion, where any heir of entail whose consent is required under 
this Act shall be under age, or subject to any legal incapacity, 
to appoint, in the course of any application to which sudi con- 
sent is required, a separate tutor ad litem, or curator ad litem, 
or curator bonis, or other guardian, to each such party ; and 
such tutor ad litem, or curator ad litem, or curator bonis, or 
other guardian, being so appointed by the Court, shall be 
charged with the interest of such party in reference to such ap- 
plication, and shall be entitled, with or without consideration, 
to act and to give consent on the behalf of such party ; and no 
tutor or curator or other legal guardian who may give any con- 
sent under this Act on behalf of any heir substitute shall incur 
any responsibility on account of such consent in respect of any 
alleged error in judgment, or inadequacy of consideration, or 
want of consideration therefor, unless it shall also be alleged 
and proved that he acted corruptly in the matter; and such 
eonsent by such tutor or curator or other legal guardian shall 
be in all respects as effectual as if the same had been given by 
such heir himself when of full age and of legal capacity to act 
in his own a£&urs : Provided always, that no heir of entail in 
possession of an entailed estate in Scotland^ or whose own con- 
sent shall be required in the application, shall be entitled to 
give consent on the behalf of any other party in reference to 
any application for disentail of such estate. 

Form and effect of instrument ofdiaentaily and registration thereof 

XXXn. That an instrument of disentail under this Act may 
be in the form or as nearly as may be in the form set forth in 
the schedule to this Act annexed, and it shall be the duty of the 
Keeper of the Register of Tailzies for the time being to record 
such instrument, when duly presented, under authority of the 
Court for that purpose, in ^e Register of Tailzies, along with 
the decree of Court on which it proceeds, upon payment of such 
fee for the same as may be fixed by the Court by Act of Sede- 
runt ; and such instrument, when duly executed and recorded 
HI the Register of Tailzies, under authority of the Court in terms 
of this Act, shall have the effect of absolutely freeing, relieving 
and disencumbering the entailed estate to which such instru- 
ment applies, and the heir of entail in possession of the same, 
and his successors, of all the prohibitions, conditions, restric- 

n2 
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tions, limitations, and clauses irritant and resolutive of the tailzie 
under which such estate is held, and of entitling such heir in 
possession to alter the course of succession prescribed by such 
tailzie, and to alienate and dispone such estate, onerously or 
gratuitously, and to burden the same with debt, and to do any 
other act or deed in relation thereto competent by law to any 
absolute proprietor in fee simple : Provided always, that such 
instrument of disentail shall in no way defeat or affect injuri- 
ously any charges, burdens, or incumbrances, or rights, or in- 
terests, of whatsoever kind or description, held by third parties, 
and lawfully affecting the fee or rents of such estate, or such heir 
in possession or his successors, other than the rights and in- 
terests of the heirs substitute of entail in or through the tailzie 
under which such estate is held, but that all such charges, bur- 
dens, and incumbrances, and rights, and interests, other than as 
aforesaid, shall remain at least as valid and operative in all re- 
spects as if no such instrument of disentail had been executed or 
recorded. 

Applications to the Court, 

X X XTTT. That it shall be lawful for any heir of entail in 
possession of an entailed estate in Scotland, desiring to take ad- 
vantage of any of the provisions of this Act as to which the au- 
thority of the Court is by this Act required, to make applica- 
tion to that effect by way of summary petition to the Court, and 
such petition shall set forth the tailzie under which such estate 
is held, and the date of the petitioner's infeftment therein, if any 
be, and the names, designations, and places of abode, so far as 
known to the petitioner, of the heirs substitute of entail (if any) 
whose consents are required to such petition, and whether such 
heirs substitute are of age to consent on their own behalf, and 
if not then the names, designations, and places of abode of their 
&thers, or tutors or curators or other legal guardians, and if 
such heirs substitute or any of them are the children of such 
heir of entail in possession himself and are minors, or legally 
incapacitated to act in their, own affairs, the same shall be stated 
in such petition, and such petition shall also set forth specifically 
to what extent and in what way and manner such estate is pro- 
posed to be affected. 

Intimation of Petitions. 

XXXIY. That the Court, on any such petition being pre- 
sented to it in terms of this Act, shall appoint intimation there- 
of to be made in the Minute Book and on the walls in common 
form, and shall also appoint the same to be publicly advertised 
once in the Edinburgh Gazette, and at least once weekly for six 
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successive weeks, or for any longer period the Court shall deem 
fit, in such newspaper or newspapers as shall be appointed by 
the Court ; and it shall be sufficient in such advertisements to 
state the leading name of such lands by which the same are com- 
monly known, without any detailed description thereof. 

Procedure in CaurU 

XXXY. That after intimation and advertisement as afore- 
said in terms of such deliverance of the Court it shall be com-- 
petent to such petitioner to move the Court to grant the prayer 
of such petition ; and if the procedure shall appear to the Court 
to be regular and proper, the Court shall interpone their au- 
thority, and give decree authorizing such petitioner to do and 
perform the Act or Acts proposed in such petition, in so far as 
the same may appear to &e Court to be permitted by this Act, 
or the Court shall do otherwise in reference to such petition as 
may appear to them to be proper, and consistent with this Act : 
Provided always, that it shall be competent, at any time before 
decree is actually pronounced and extracted, for any person or 
persons having interest to compear and object on any relevant 
ground to the prayer of such petition ; and in the event of such 
objection being offered the Court shall investigate and dispose 
of the same by such form of procedure as may seem to the 
Court to be expedient and proper ; and in all applications pre- 
sented under this Act it shall be competent to the Court to de- 
cern for costs of suit against the parties to the proceedings, or 
any of them, or to decern for payment thereof out of the estate 
or fund to which such applications respectively relate. 

Heira to he called in Proceedings under this Act. 

XXXVI. That it shall not be necessary in any proceedings 
under this Act to call as parties thereto any heirs of entail other 
than those whose consent would be required by the heir in pos- 
session for the time to an instrument of disentail ; and no heir 
of entail other than those whose consent would be required as 
aforesaid shall be entitled to appear or to be heard in such pro- 
ceedings. 

Excambions under the Act 6^7 Will. IV. c. 42, nua/ be carried 

through under the Forms of this Act. 

XXXYIL And whereas by the said recited Act passed in the 
Session of Parliament holden in the sixth and seventh years of 
the reign of his late Majesty King WiUiaim the Fourth certain 
powers to make excambions are conferred upon heirs of entail, 
certain notices being given to heirs substitute and others, and 
certain a4vertisQments made, and certain procedure had before 
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the Couit of Session, all as in the said recited Act especially 
provided ; and it is expedient to simplify the mode of effecting 
excambions under the said Act, and to diminish the expense 
thereof; be it enacted, That from and after the passing of this 
Act it shall not be necessary for any heir of entail in possession 
intending to effect any excambion under or by virtue of the said 
recited Act to adopt any of the procedure thereby required, but 
it shall be competent to such heir of entail to present an appli- 
cation to the Court by way of summary petition in the form 
and manner provided by this Act, and the Court shall enter- 
tain, proceed with, and dispose of the same in every respect as 
if the powers to effect excambions conferred by the said recited 
Act had been contained in and conferred by this Act; and 
further, it shall not be necessary to record any contract of ex- 
cambion which shall be executed at the sight and with the 
approbation of the Court as required by the said recited Act, in 
any other Register than the Register of Tailzies. 

Instrummta of disentail to hefinaL 

XXXym. That any instrument of disentail recorded in the 
Register of Tailzies under the authority of the Court, where the 
judgment of the Court allowing such instrument of disentail has 
not been brought under review of the House of Lords by appeal, 
or where such judgment has not been brought under reduction 
upon any relevant ground during the period within which such 
judgment might have been appealed fix>m, shall, as regards any 
third parties acting bona fide on the faith thereof be no longer 
reducible on any ground of irregularity or non-compliance with 
the provisions of this Act, but in respect of any such ground of 
challenge be final and conclusive. 

Injvtwre eiUaiJ^ mitant and resolutive domes implied in tvarrant 

to record. 

XXXIX. That in any tailzie dated on or after the first day 
of August one thousand eight hundred and forty-eight, contain- 
ing an express clause authorising registration in the Register of 
Tailzies, it shall not be necessary to insert any irritant or re* 
solutive clauses in order to render such tailzie effectual in 
terms of an Act of the Parliament of Scotland passed in the year 
one thousand six hundred and eighty-five, intituled Act concern- 
ing Tailzies^ but such clause of registration shall have in every 
respect the same operation and effect as the most formal irritant 
and resolutive clauses duly applied to every prohibition, condi- 
tion, restriction, and limitation contained in such tailzie, except 
only such prohibitions, conditions, restrictions, and limitationB 
as by the terms of such tailzie may be specially excepted ; and 
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such clause authorising registration in the Register of Tailzies 
shall be engrossed as part of such tailzie in the Register of 
Tailzies when such tailzie is recorded therein, and shall also be 
inserted or duly referred to in all procuratories of resignation, 
charters, decrees of special service, precepts, and instruments of 
seisin following on such tailzie, in the same manner, or as 
nearly as may be in the same manner, as irritant and resolutive 
clauses are now required to be so inserted or referred to. 

Irritancy not to affect conveyances or securities, 

XL. That no irritancy committed or that may be committed 
by any heir of entail in possession of an entailed estate in Scot' 
land shall operate to set aside, impair, or in any way affecti 
directly or indirectly, in the person of any purchasers or bona 
fide onerous creditors, any conveyances, deeds, or securities 
granted in reference to such estate, or the rents thereof, prior 
to the execution of the summons of declarator on which decree 
in respect of such irritancy shall proceed, and not invalid as 
being inconsistent with the provisions of the entail under which 
such estate is held. 

39 ^ 40 Qeo, UL ajtplied to heritable property m Scotland. 

XLL And whereas an Act was passed in the thirty- ninth 
and fortieth years of the reign of his Majesty King George the 
Third, intituled an Act to restain all trusts and directions in deeds 
or iviUs whereby the profits or produce of real or personal estate 
shall be accumulated, and the beneficial enjoyment thereof postponed 
beyond the time therein limited, by which Act it is provided and 
enacted, <<that nothing in this Act contained shall extend to 
any disposition respecting heritable property within that part 
of Great Britain called Scotland; " and it is expedient that the 
provisions of the said Act should be extended to heritable 
property in Scotland; be it enacted, That the said provision 
and enactment of the said recited Act shall be and the same is 
hereby repealed, and the said Act shall in future apply to heri- 
table property in Scotland. 

Proceedings may be taken under this Act, though entail not recorded 

or heir infeft. 

XLTT. That all the Acts hereby permitted to be done by an 
heir in possession of an entailed estate, in virtue of the deed of 
entail under which such estate is held, may be done by such 
heir, whether such deed of entail be recorded in the Better of 
Tailzies or not, or whether such heir be duly infefl in such 
estate or not. 
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Entail defective in amy one prohihition to be bad as to all, 

XTiTTT. That where any tailzie shall not be valid and effec- 
tqid in terms of the said recited Act of the Scottish Parliament 
passed in the year one thousand six hundred and eightj-five, in 
regard to the prohibitions against alienation and contraction of 
debt, and alteration of the order of succession, in consequence 
of defects either of the original deed of entail or of the investi- 
ture following thereon, but shall be invalid and ineffectual as 
regards any one of such prohibitions, then and in that case such 
tailzie shall be deemed and taken from and after the passing of 
this Act to be invalid and ineffectual as regards all the prohi- 
bitions ; and the estate shall be subject to the deeds and debts 
of the heir then in possession, and of his successors, as they 
shall thereafter in order take under such tailzie ; and no* action 
of forfeiture shall be competent at the instance of any heir sub- 
stitute in such tailzie against the heir in possession under the 
same by reason of any contravention of aU or any of the pro- 
hibitions ; and where any money or other property, real or per- 
sonal, has been or shall be invested in trust for the purpose of 
purchasing lands to be entailed, or where any lands are or shall 
be directed to be entailed, but the direction has not been car- 
ried into effect, such trust money or other property, and such 
lands, though still unentailed, may be dealt with under this 
Act in all respects as such lands might have been dealt with if 
entailed in terms of such trust or directions. 

Instruments of disentail may be registered in the Registers ofSasines. 

XLIY. That it shall be lawftil for and incumbent upon the 
Keepers of the Registers of Sasines of every county in which 
any lands contained in any instrument of disentail are situated 
and of the Keepers of the General Register of Sasines at Edin^ 
burgh respectively to record any such instrument of disentail, 
and any decree of the Court pronounced under this Act, when 
presented to them for that purpose, on payment of such fees for 
the registration thereof as may be fixed by the Court by Act of 
Sederunt. 

No irritaincy orforfaimre to be incurred for any thing done under 

this Act. 

XLV. That no heir of entail or other person shall, by taking 
advantage of the provisions of this Act, or by acting under the 
same, incur any irritancy or forfeiture under any tailzie, any 
thing in such tailzie to the contrary notwithstanding ; and no 
disposition, or bond and disposition in security, or bond of an- 
nual rent, or other deed, instrument, or writing, granted under 
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fiutfaority of this Act, shall be held as any contravention of or 
be in any way affected by any prohibitions, conditions, restric- 
tions, limitations, or clauses prohibitory, irritant, and resolutive 
contained in any tailzie. 

Act 1685 to remam in force, except as affected hy this Act 

XLVI. That the before-recited Act of the Parliament of 
Scotland passed in the year one thousand six hundred and 
eighty-Bve shall be and the same is hereby repealed, to the 
e&ct of making the provisions of this Act operative, but no 
further. 

Act not to he defected hy trusts; 

XLVn. That where any land or estate in Scotland shall, by 
virtue of any trust-disposition or settlement or other deed of 
trust whatsoever dated on or after the frst day of Aiigust one 
thousand eight hundred and forty-eight, be in the lawful pos- 
. session, either directly or through any trustees for his behoof, 
of a party of ftill age bom after the date of such trust-disposition 
or settlement or other deed of trust, such party shall not be in 
any way affected by any prohibitions, conditions, restrictions, 
or limitations which may be contained in such trust disposition 
or settlement or other deed of trust, or by which the same or 
the interest of such party therein may bear to be qualified, such 
prohibitions, conditions, restrictions or limitations being of the 
nature of prohibitions, conditions, restrictions, or limitations of 
entail, or intended to regulate the succession of such party, or 
to limit, restrict, or abridge his possession or enjoyment of such 
land or estate in favour of any ftiture heir, and such' party shall 
be deemed and taken to be the fee simple proprietor of such 
land or estate, and it shall be lawful to. such party to make ap* 
plication by way of sunmiaiy petition to the Court of Session, 
setting forth the facts, and referring to this Act, and craving 
the Court to pronounce an Act and decree declaring him fee* 
simple proprietor of such land or estate, and unaffected by any 
such conditions, provisions, restrictions or limitations ; and the 
Court shall proceed in such petition as may be just, and shall 
have power to pronounce an Act and decree declaring such 
party to be fee-simple proprietor of such land or estate, and un- 
affected as aforesaid; and such Act and decree may be re- 
corded in the Register of Sasines, and being so recorded shall 
have all the operation and effect of the most formal and valid 
disposition to such party, and his heirs aud assignees whomso- 
ever, of such lands or estate, with infeflment thereon in favour 
of such party duly recorded : Provided always, that the rights 
oi the superior of such lands or estate, and of all parties hold* 
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ing securities thereon^ and aU rights which are held indepen- 
dently of such trust disposition or settlement or other deed of 
trust, shall be as thej are hereby reserved entire. 

Or by liferents; 

XLVm. That from and after the passing of this Act it 
shall be competent to grant an estate in Scotland limited to a 
liferent interest in &your only of a party in life at the date of 
such grant ; and where any land or estate in Scotland shall, by 
virtue of any deed dated on or after the said first day of August 
one thousand eight hundred and forty-eight, be held in liferent 
by a party of full age, bom after the date of such deed, such 
party shsJl not be in any way affected by any prohibitions, 
conditions, restrictions, or limitations which may be contained 
in such deed, or by which the same or the interest of such 
party therein may bear to be qualified, and such party shall be 
deemed and taken to be the fee-simple proprietor of such estate, 
and it shall be lawful to such party to obtain and record an 
act and decree of the Court of Session in the like form and 
manner and in the like terms and with the like operation and 
effect as is herein-before provided with reference to an Act and 
decree of the said Court in the case of deeds of trust : Provided 
always, that the rights of the superior of such lands or estate, 
and of all parties holding securities thereon, and all rights which 
shall be held independentiy of the deed by which such liferent 
is constituted, shall be as they are hereby reserved entire. 

Or hy leases ; 

XLIX. That where any land or estate in Scotland shall, by 
virtue of any tack, assignation of tack, or other deed or writing 
dated on or after the said first day of August one thousand eight 
hundred and forty-eight, be held in lease, either directiy or 
through trustees for his behoof, by a party of full age, bom after 
the date of such tack, assignation of tack, or other deed or writ- 
ing, such party shall not be in any way affected by any prohi* 
bitions, conditions, restrictions, or limitations which may be con- 
tained in such tack, assignation of tack, or other deed or writing, 
or by which the same, or the interest of such party therein may 
be qualified, such prohibitions, conditions, restrictions, or limi- 
tations, being of the nature of prohibitions, conditions, restrictions, 
or lindtations of entail, or intended to regulate the succession of 
such party, or to limit, restrict, or abridge his possession or enjoy- 
ment of such land or estate in favour of any ftiture heir : Pro- 
vided always, that it shall be lawful to the proprietor of whom 
such lease is held to enforce any prohibitions, conditions, re- 
strictions, or limitations contained in such tack, assignation of 
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tack, or other deed or writing which shall have been inserted 
therein for the bona fide purpose of protecting the just rights and 
interests of such proprietor, in so &r as such enforcement may 
be necessary in order to such protection. 

Consents to he m writing^ and to he irrevocable. 

L. That aU consents of heirs of entail, or of their tutors or cu- 
rators, or other legal guardians, under this Act, shall be in the 
form of writings duly tested according to the law of Scotland^ 
and otherwise in such form as may be fixed by the Court of 
Session by Act of Sederunt ; and no consent duly given in the 
manner provided by this Act shall be revocable by the granter 
thereof. 

Court may make Acts of Sederunt. 

LI. That it shall be lawful to the Court to pass such Act or 
Acts of Sederunt as the Court may deem proper for the further 
regulation of the forms of procedure under this Act, and other- 
wise for rendering this Act more effectual, according to the true 
intent and meaning hereof. 

Interpretation of Act. 

m. That in construing this Act, except where the nature of 
the provision shall be repugnant to such construction, the words, 
" Court of Session,** or " the Court,'* shall be construed to mean 
either Division of the Court of Session ; and the words, " heir," 
and '^ heir of entail," shall include the institute ; and the words, 
^' heir apparent," shall be construed to mean the heir who is 
next in succession to the heir in possession, and whose right of 
succession, if he survive, must tskQ effect ; the words, " land," 
and ^^ lands," shall extend to, and comprehend, all heritages ; 
the words, '' entailed estate," shall extend to, and comprehend 
all heritages which, by the law of Scotland, may be made the 
subject of entail; the words, " creditor" and " creditors" shall 
extend to and comprehend the heirs and assignees of such cre- 
ditor or creditors ; and all words used in the singular number 
shall be held to include several persons or things ; and words in 
the plural shall be held to include the singular number ; and all 
words importing the masculine gender shall extend and be ap- 
plied to females as well as males. 

Act may he amended, 4rc. 

Lin. That this Act may be amended or repealed by any Act 
to be passed in the present Session of Parliament. 
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SCHEDULE to which the foregoing Act refers. 
Farm of Instrument ofDisentaiL 

At [state place] the [state date]^ in presence of [name notary 
public] notarj public, and of the witnesses subscribing, I [name 
and designation ofhdr in poseesaion]^ heir of entail in possession of 
the lands and others after mentioned, viz., [ta^ in fall descrip' 
tionfrom tiiles]^ which lands and others are held bj me under a 
deed of entail dated [state date of entail], and recorded [state par- 
ticulars of registration], take instruments in the hands of the said 
notary public subscribing, that the said lands and others are 
now held by me free from the conditions, provisions, and clauses 
prohibitory, irritant, and resolutive of the entail, by virtue of 
the Act [specify this Act] ; and I consent to the registration hereof 
in the Register of Tailzies, and also in the books of Council and 
Session, and others competent, therein to remain for preserva- 
tion, and thereto constitute 
my procurators, 4^, 

In witness whereof I and the said notary public have sub- 
scribed this instrument of disentail, [complete the testing clause in 
ordinary form], 

[Signature of heir of entail in possession], 
[Signature of notary public], N. P. 

A. B.J witness. 

C. D., witness. 
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DEED OF ENTAIL. 

I, A., heritable proprietor of the lands and others after de« 
scribed, for the better preservation of mj family and memory, 
and for certain other weighty causes and considerations, do 
hereby giye, grant, and dispone to myself and the heirs male 
of my body, whom failing, to the heirs-female of my body, 
whom fiuling to B. and the heirs-male of his body, whom fail- 
ing to the heirs-female of the body of B. (insert here the rematn' 
der of the destination), whom failing, to any persons to be named 
in any deed of nomination to be executed by me at any time 
during my life, the eldest heir-female and the descendants of 
her body, excluding heirs portioners and succeeding always 
without division through the whole course of the female succes- 
sion, and fisdling of such nomination or of the persons so to be 
named and their heirs, then to my own heirs whomsoever and 
their assignees. All and Whole [insert the description of the lands']^ 
with all my right and interest in the lands and others above dis- 
poned; But always with and under tiie conditions, prohibi- 
tions, reservations and provisions after written, videlicet^ with 
and under this condition always, that my said whole heirs of 
entail shall be bound and obliged constantly to bear, use, and 
retain the surname of A., and arms and designation of A. of C, 
in all tune aft;er their succession to or obtaining possession of my 
said lands and estate, as their proper surname, arms, and 
designation: As also with and under this condition, that 
the heirs of entail succeeding to me shall be bound and ob- 
liged to record these presents in the Register of Tailzies, as 
also in the Books of Council and Session for preservation and 
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also to complete their titles under these presents bjinfeftment, and 
that within a year and day after my decease, if the heir succeeding 
shall be within the United Kingdom at the time, and in case he 
shall be forth thereof, then witlun year and day afler his coming 
thereto, without prejudice nevertheless to any of the other heirs 
of entail to apply for recording these presents sooner, if he shall 
see proper : Am> also with and under this condition, that the 
whole heirs of entail foresaid shall tak^ and possess the lands 
and estate above disponed under this tailzie only, and upon 
no other right or title whatsoever, and that they shall use any 
other title which they or any of them may happen to have or 
acquire as an additional or collateral title thereto, for support- 
ing this deed of entail only, and for no other purpose whatever : 
As ALSO with and under, this condition, that my said whole 
heirs of tailzie shall be obliged to cause verbatim insert the whole 
foresaid destination and order of succession, (at least in as far 
as shall be subsequent to the heir in possession for the time), in 
the charters and sasines to follow hereupon, and in all ftiture 
charters, dispositions, procuratories of resignation, instruments 
of resignation ad remanmHain, precepts of sasine, decrees of spe- 
cial service, and instruments of sasine of the said lands and 
estate, or any part thereof, and likewise to cause insert in the 
same, and in aJl other deeds, instruments and writings relating 
to the said lands and estate, or any part thereof, the conditions, 
prohibitions, reservations and provisions herein expressed, or a 
valid reference to the same, in terms of law : As also witli and 
under this condition, that in case any of my said heirs of tailzie 
shall also happen to succeed to and be in possession of the 
estate of D., the heir so succeeding and being in possession 
shall be obliged as he is hereby bound and obliged to disp<Hie 
my said lands and estate to the heir next in saccession to 
him for the time under these presents, who shall not also be 
the next heir in succession to him in the said estate of D., to 
the end that my said estate and the estate of D. may not at any 
time be possessed by one and the same person : And with and 
under the prohibitions following, videlicet^ under this pbohibi- 
tion that it shall not be lawfol to or in tiie power of my said 
heirs of tailzie to innovate, alter or infringe this tailzie, or 
the destination and order of succession hereby established : And 
under this pbohibition also that it shall not be lawful to or in 
the power of any of my said heirs of entail to sell, alienate and 
dispone my said lands and estate, or any part thereof, either 
irredeemably or under reversion ; And under this prohibition also,- 
that it shall not be lawful to or in the power of my said heirs 
of entail to contract debts, grant bonds or other deeds or writings, 
heritable or moveable, or do any other act civil or criminal which 
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shall be the ground of anj adjudication, eviction or forfeiture of 
my said lands and estate or any part thereof, or any ways affect 
or burden the same or the rents thereof, to the prejudice of the 
heirs of entail ; nor shall the said lands and estate be affect- 
able by or subject to any terces or courtesies to the wives 
or husbands of the said heirs of entail, which are hereby ex- 
cluded ; And under this pbohibition also, that it shaU not 
be lawful to or in the power of my sidd heirs of entail to 
consent to any special adjudication of the said lands and estate 
or any part thereof; Amy under this prohibition also, that it 
shall not be lawful to or in the power of my said heirs of 
entail to set tacks of any part of the said lands and estate for a 
longer period than twenty-one years, or for a grassum or bene- 
ficial interest other than tiie rent, or under the highest rent that 
can be got for the time from a good and responsible tenant, or 
to grant any tacks of the mansion-house, offices, gardens and 
pleasure grounds of the estate for a longer period than the life- 
time of the heir in possession, nor shall it be lawful for any of 
my heirs of entail to cut down or dispose of any growing wood 
or timber upon the said estate within one mile of the mansion- 
bouse of F., except only such as shall be going to decay, and 
that upon the warrant of the Sheriff obtained upon an appli- 
cation which shall be served on the next heir of entail in ex- 
istence, and if such next heir shall be an heir of the body of the 
applicant, and under age, then likewise upon the next heir 
of entail of full age, if such there be ; and in which ap- 
plication the expe£ency of the proposed sale or cutting of 
such wood within the said distance shall be proved: Btrr 
WITH THESE EXCEPTIONS always from the foresaid prohibitions, 
videlicetf with this exception, that it shall be lawful to my 
said heirs of entail to grant fea rights of any pert of the 
said lands and estate, except the mansion-house, offices and 
policies thereof for the highest feu-duty that can be got for the 
same, such feu rights not extending in whole over more than 
one-tenth part of the said lands and estate according to their value 
at the time, provided that it shall not be lawful for the heir in 
possession to take any fine, grassum or other valuable considera- 
tion for granting any such feu other than the feu-duty : And 
with this exception also, that it shall be lawful to my said 
heirs of entail to provide their wives or husbands, and the wives 
or husbands of their apparent heirs, in a free yearly annuity 
out of the rents of the said lands and estate, to be secured by in- 
feftment, in such manner and so that the heir in possession for 
the time shall have power to burden the rents of the estate for 
such annuities, to the extent of the yearly sum of £ 
sterling only, and the amount <^ such annuities existing at any 
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one time shall never exceed the sum of £ ster-» 

ling ; but under the provision that any annuity granted in ex^ 
cess shall not be void, but subject only to abatement or suspen- 
sion, until a prior annuity or annuities shall have expired ; And 
with this EXCEPTION, that it shall be lawful to my said heirs of 
entail by bonds affecting the fee and rents of the estate, to pro- 
vide their children who shall survive the granter, other than the 
heir who shall succeed to the estate, in competent provisions 
bearing interest from the day of the granter's death and divisible 
at his pleasure, or failing an apportionment by him, divisible in 
equal portions, but under this declaration, that the heir in pos- 
session shall have no power to burden the estate for children's 
provisions to a greater extent than £ sterling, and that 

the estate shall not be burdened at any one time with such pro- 
visions to a larger amount than £ sterling, it being 
declared, however, that provisions granted in excess of the 
power or amount competent at the time shall not be void, 
1)ut subject only to suspension, restriction or abatement, until 
prior provisions shall have been extinguished in whole or 
in part, and that if any competent provision shall be granted 
in the marriage contract of a child, it shall not become void 
by the predecease of such child before the granter ; and de- 
claring that in the event of any child succeeding to the said 
lands and estate a^r his provision shall have become payable, but 
before payment, such provision shall thereupon be forfeited, and if 
it be a share of a provision, shall be added to the remainder of 
such provision ; And with this EXCEPnoN, that it shall be lawful 
to and in the power of my said heirs of entail, from time to time 
as circumstances may require, to lay out in improving the said 
lands and estate by ^ainage, planting, building or repairing a 
mansion-house, offices, farm-buildings, fences, or otherwise as 
may be approved of by the Court of Session, or the Sherilff 
of the county where the lands are situated, a sum not exceed- 
ing £ sterling yearly, but subject always to the fol- 
lowing provision, namely, that the heir in possession proposing 
to expend money in improvements, and to borrow the amount on 
the security of the estate, shall give three months' notice of his 
intention to the next heir of entail after the heirs of his own 
body, whether of ftiU age or under age, and his guardians if he 
has any, and within six months after the expiry of the said pe- 
riod of three months, present a petition to the Court of Session, 
or Sheriff, in which such heir shall be called as respondent, 
and wherein he may, under suitable restrictions as to the in- 
terim investment in trust and due application of the money, ob- 
tain authority to borrow the requisite sum on the security of 
the estate, and expend the same at a rate not exceeding the 
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foresaid sum of £ per annum in improving the said 

estate, and that at the sight of a person of skill to be appointed by 
the Court or Sheriff; or otherwise shall obtain authority to the 
above effect from an arbiter to be named by the heir in possession 
and the heir next in succession, who may, if of frill a^, be an 
heir of the appUcant'a body, or 'otherwis/k the nextlTir after 
the heirs of the body of such heir in possession, or his guardians 
if under age, and to borrow under suitable restrictions and ex* 
pend the amount at the sight of such arbiter : And with and 
under this provision, that in case my of my said heirs of 
tailzie shall incur an irritancy^ and that the same shall be de- 
clared at the instance of the next heir of tailzie in being for the 
time, and that thereafter a nearer heir shall exist, although de- 
scended of the contravener's body, that then, and in that case, 
the said remoter heir shall be bound and obliged immediately 
to denude of the right to my said estate in favour of the said 
nearer heir, subject to all the conditions, prohibitions, reser- 
vations, and provisions of this tailzie, reserving, neverthe- 
less, to such remoter heir so succeeding, the free rents and pro? 
ceeds of the said lands and estate from the time of his or her 
succession, until the existence of such nearer heir, but de- 
glaring- that any liferent, or other provisions to a husband 
pr wife, and provisions to children, which may have been 
granted by such remoter heir, to affect the said lands and 
testate or rents thereof, shall cease and determine upon the 
said nearer heir coming into existence, and the said lands 
and estate and rents be from thenceforth absolutely freed 
and disburdened of the same: And with and under this 
PROVISION likewise, that in case adjudication or other real 
diligence shall pass against the said lands and estate, or any 
part thereof, for payment of any debt which shall be owing by 
me at the time of my death, or for payment of any real or legal 
burdens, including those debts and burdens which, by law, or 
by the terms of iMs present tailzie, shall affect the fee of my 
said lands and estate, then, and in every such case, the heirs of 
entail respectively in possession for the time, shall be bound and 
obliged to redeem such adjudications, and to disburden my said 
lands and estate thereof in all time to come, and that within 
three years from the date of such adjudication ; and in case of 
their failing so to redeem, they shall respectively for themselves, 
forfeit their right and title to my said lands and estate, in the 
same manner as if they were naturally dead, and the right 
theretd shall descend to the next heir of tailzie, who shall have 
power to establish the same in the manner hereinafter directed, 
and who, immediately on the lapse of the foresaid three years, shall 
have right to redeem such adjudications or other diligence, in the 

o 
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flame manner as if thej had been deduced against him or herselTt 
And sach next heir of entail shall be obliged to redeem the said 
adjudications or other real diligence within five years of their 
respective dates, wherein if he or she &il or delay so to do, he 
or she shall in like manner forfeit all right to the said lands and 
estate, and the right thereof shall devolve on the subsequent 
heirs of entail ; and it shall be in the power of any of them, 
whether nearer or remoter, immediately to redeem the said ad- 
judications or other diligence, the nearer heir being always 
preferred to the remoter, and to make up a tide to the said lands 
and estate, as if all the nearer heirs were naturally dead, and 
the same shall descend to the heirs of entail called a^r the heir 
00 making up a titie by the foresaid destination and course of 
succession ; And under this fboyision, also, that all contraveners 
are excluded fi*om the management of the said lands and estate, 
as tutors, curators, or administrators-in-law for the next heirs, 
or in any other character, and in case the contravener would ML 
of course to be guardian to a minor heir in possession, in that 
case, I hereby nominate and appoint the next subsequent 
heir of tailzie who shall be major and within Great Britain 
for the time to be tutor and curator to such minor heir ; And 
under this fboyision, also, that all my foresaid heirs of tailzie 
shall be bound and obliged to complete a titie by obtaining 
themselves duly entered with the superiors of my said lands 
and estate and infefb and seized therein under these presents, 
within year and day after their succession thereto, and that at 
the suit of any subsequent heir of tailzie. And I oblige my-* 
self to infeft myself and my said heirs of entail in the order 
above expressed to be holden a me vel deme; And I resion 
the said lands and others for new infefiment, but always with 
imd under the conditions, prohibitions, reservations, and provi- 
sions above written ; And I assign the writs ; And I assign 
the rents ; And I reserve full power of revocation and altera- 
tion, in whole or in part ; And I dispense with the delivery ; 
And I grant fiill power and authority to 

as my procurators, or to any of the 
heirs of tailzie foresaid, to cause present this deed of entail be- 
fore the Lords of Council and Session judicially, and procure 
the same recorded in the Register of Tailzies, and to expede 
charters and infeftments thereon agreeably thereto and in terms 
of law, and that at the expense of the heir of entail in possession 
for the time ; And I consent to registration hereof^ in the books 
of Council and Session, for preservation ; Moreover, I desire any 
notary public to whom these presents may be presented, to give 
to myself, whom failing, my said heirs of entail in the order 
above expressed, sasine of the lands and others above disponed 
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hut always under the ooiidstioii% prohibitions, pnyrisions aiid 
reservations before specified : In wttness whebbof, &c. • 



n. 

Petition for amthority to disentail an estate^ wtthout consents. 

Unto the Bight Honourable the Lords of Council and Session, 
the petition of A. B. Esqtiire of p. ; 

Humbly sheweth, 

That the petitioner is heir of entail in possession of the en- 
tailed estate of C, (describe the lands shortly) under a deed of 
strict entail made and executed by the now deceased D. E. of 
C. in favour of F. G. his eldest son, and the heirs-male of his 
body, whom failing {insert the remamder of the destination). The 
said deed of entail is dated the day of 1820, 

and was recorded in the Begister of Talkies on the day of 

1821 ; and the petitioner is infefb in the said lands 
and estate as heir of tailzie and provision of the said F. G. in 
virtue of an instrument of sasine in the petitioner's favour, 
recorded in the General Begister of Sasines at Edinburgh on 
the day of 1848, proceeding on a precept 

from Chancery in his favour as heir foresaid, dated the 
day of 1848. 

By the Act of the 11th and 12th of Victoria, cap. 86, in- 
tituled (insert title of Act) § 3, it is enacted, ^^ That it shall be 
lawful for any heir of entail (here quote the remainder of the sec-- 
tion). 

That the petitioner is twenty-two years of age, has no heirs* 
of his body, is unmarried, and is the only heir of entail now in 
existence under the destination in the foresaid deed of entail. 

There is produced herewith, in terms of § 6 of the statute^ 
an affidavit by the petitioner setting forth that there are no en- 
tailer's debts, or other debts, and no provisions to husbands, 
widows or children affecting, or that may be made to affect the 
fee of the said estate, or the petitioner as heir of entail (if there 
are debts or provisionSy set them forth shortly by names and sums). 

That the petitioner is desirous of disentailing the said lands 
and estate of C. in virtue of the said statute, and he makes the 
present application to your Lordships under sect 33, 34, 35, 
tod 36, of the statute, for authority to execute and cause 
fecord in the Begister of Tailzies an instrument of disentail in 

2o 
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.the form therein prescribed, and ap shaU be approved of by the 
Court. . 

May it therefore please your Lordships to appoint this peti- 
tion to be intimated in the Minute Book of Court and on 
the walls of the Outer House, in common form, and likewise 
to be once publicly advertised in the Edinburgh Gazette, 
and once weekly for six successive weeks in the (state any 
tfvo newspapers fit to he suggested) ; and thereafter on advising 
the same, with or without answers, to take cognition of the 
facts above set forth, to interpone your authority to the 
disentail of the said lands and estate by the petitioner, to 
authorise him to execute an instrument of disentail thereof 
in the form to be approved of by your Lordships, and 
thereafter on such instrument being lodged in process, to 
authorise the same to be recorded in the Register of Tail- 
zies, all in terms of the said statute ; or otherwise to do, 
as to your Lordships shall seem just. 

According to justice, &c. 



m. 

Petition fi)r authority to disentail an estate^ with consents. 

Unto the Right Honourable the Lords of Council and Session, 
the petition of A. B. Esquire of C. ; 

Humbly sheweth. 

That the petitioner is institute of entail in possession of the 
^entailed estate of(desctihe the lands shortly) under a deed of strict 
entail made and executed by the now deceased D. E. of C, in 
favour of the petitioner and the heirs-male of his body, whom 
failing F. G. (state designation and place of abode) and the heirs- 
male of his body, whom failing H. I. (state designation^ ^c.) and 
the heirs-male of his body, whom failing K. L. {state designation^ 
ijrc,) and the heirs-male of his body (here insert the remainder of 
the destination.) The said deed of entail is dated the day 

of 1847, and is neither registered nor feudalized. 

By the Act of the 11th and 12th of Victoria, cap. 36, inti- 
tuled (insert title of Act) § 3, it is enacted, " That it shall be law- 
ful for any heir of entail (here insert the remainder of the section). 

That the petitioner is twenty-four years of age, and has no 
children. The said F. G. and H. I. have no sons of their re- 
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spective marriages, and consequentlj the said F. G., H. I. and 
K. L. are the three nearest heirs now entitled to succeed to the 
said estate in their order successively, immediately after the 
petitioner ; and the petitioner has obtained the writs of consent 
of the said F. G., who is twenty-five years of age, and of the 
said H. I. and K. L. who are both of Ml age, to his disentailing 
the said lands and estate in terms of the said statute, which 
are produced herewith.* 

There is also produced, in terms of Sect. 6. of the statute, an 
affidavit by the petitioner setting forth that there are no en- 
tailer's debts, or other debts, and no provisions to husbands or 
wives, or children, affecting, or that may be made to affect the 
fee of the said estate, or the heirs of entail (or if there are debts,, 
set them forth shortly from the affidavit). 

That the petitioner is desirous of disentailing the said lands 
and estate, and he makes the present application to your Lord- 
ships, under Sect. 33, 34, 35, and 36, of the said Act, for 
authority to execute and record an instrument of disentail in 
the form therein prescribed, and as shall be approved of by the 
Comrt. 

May it therefore please your Lordships to appoint this peti- 
tion . to be served on ^e said F. G., H. I. and K. L., and 
them to lodge answers thereto within a certain short space ; 
and also to appoint the same to be intimated (complete the 
prayer as on p. 212.) — ^According to justice, &c. 



IV. 

Petition for Excambion^ under the Rutherfurd Act, 

Unto the Right Honourable the Lords of Council and Session, 
the petition of A. B. Esquire of C. ; 

Humbly sheweth. 

That the petitioner is heir of entail in possession of the en- 
tailed estate of C. (describe the lands shortly, and state the title, ^c, 
as on p. 211 or 212). 

By the Act of the 11th and 12th of Victoria, cap. 36, enti- 

♦ Note, — If the two subsequent heirs are in minority, the names, &c. 
of guardians must be stated as required by § 33. But no power of con- 
senting is given to any guardians, except those named by the Court under 
§ 31. 
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tiilfid {inmi title of Act) 15, it ifl enaeted, << That it shall be 
lawfiil lor any heir of entail being of full age {wmpUte th$ quota* 
turn qfthe Sectkm.) 

The petitioner is fifty years of age, and D. R, (itste deagna* 
turn and place of abode), his eldest son and apparent heir under 
the said entail, is twenty-six years of age, and F. G., eldest son 
of the said D, £., {state place of abode) is in pupiUarity, and has 
no guardians other than the said D. E„ his administrator-in* 
law. The said D. E. and F. G. are the heirs who, in order 
sucoessively, are and would on surviyance, be heir apparent to the 
petitioner under the said entail ; and the petitioner has obtained the 
consent to this application of the said D. E., as appears firom his 
writ of consent produced herewith. The said D. E. and F. G. 
are likewise the heirs of entail with whose consents the peti- 
tioner might competently disentail the said estate. 

The object of this application is to obtain the sanction of 
your Lordships to an ezcambion of the lands and &rm of M., 
part of the said estate, with the lands of N., belonging in fee*- 
simple to the petitioner, as agreed to by the said D. E. 

The said liuids of N. exceed in value the said lands of M^ 
proposed to be given from the entailed estate. 

'Diere is produced herewith, in terms of § 6. of the statute, an 
affidavit by the petitioner, setting forth that the following en- 
tailer's debts affect the fee of the said estate, wdelketj {here tnaert 
the names and svmsfrom the affidavit)* There are no other debts, 
and no provisions to husbands, widows or children, a£^cti|ig or 
which may be made to affect the fee of the said estate. 

The petitioner therefore makes the present application to your 
Lordships under sects. 81, 33, 34, 35 and 36 of said Act, for the 
appointment of a tutor cd Utern^ to the s^d F. G., and on the 
tutor to be so appointed consenting to the proposed transaction, 
for authority to execute an excambion of the said lands and brm 
of M., with the said lands of N. 

May it therefore please your Lordships to appoint this peti- 
tion to be served on the said D. E. and F. G., and them to 
lodge answers thereto, within a certain short space, and 
also to appoint the same to be intimated, {as on p. 212)$ 
and to nominate and appoint H. L, or some other fit and 
proper person, to be tutor ad Utem to the said F. G., with 
the powers mentioned in § 31 of the statute ; and there- 
after, on advising this petition with or without answers, 
to take cognition of the facts above set forth, to remit 
to <»ie or more persons of skill to ascertain and report 
upon the respective values of the said lands ; and on its 
appearing by their report, that the value of the said lands 
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of N. exceeds or is at least equal to the value of the said 
lands of M., to interpone your authority to the excambion 
of the said lands and farm of M., part of the entailed estate, 
with the said fee-simple lands of N., by a oontract of ex- 
cambion to be approved of by your Lordships, containing 
an entail of the said lands of N. on the petitioner and the 
heirs substituted to him as aforesaid, and under the condi- 
tions, provisions, prohibitions and clauses irritant and re- 
solutive of the said entail of the estate of C. ; and on such 
contract being lodged in process, duly executed, to autho- 
rise and appoint the same to be recorded in the Register of 
Taillies, * and infeftment to be completed thereon, and there- 
after to decern and declare the transaction to be completed 
in terms of the statute ; or otherwise to do as to your Lord- 
ships shall seem just — ^According to justice, &e. 



V. 

PettUonfor cnUhan^ to grant Band of Armualrentfor an Improve- 
ment Debt, 

Unto the Bight Honourable the Lords of Council and Session, 

the Petition of A. B., Esq. of C. ; 

Humbly sheweth. 

That the pursuer is heir of entail in possession of the entailed 
estate of C, (describe the lands and estatey and state the OiUj as ea> 
emplified and p. 211 and 212). 

That on the day of 1840, the petitioner obtained 

decree of declarator before this Court, against D. E., Esq., the 
heir under the foresaid entail entitled to succeed to the peti- 
tioner in the said lands and estate, next after the heirs of his 
own body, in terms of the Act of the 10th George TIT, cap. 51, 
entituled, '' An Act to encourage the improvement of lands, te- 
nements and hereditaments in that part of Great Britain called 
Scotland, held under settlements of strict entail," for the sum of 
£ sterling, being three fourth parts of the sum of. 

£ , expended by the petitioner on improvements on 

the said estate under the said statute. 

That the yearly rent and produce of the said estate was found 
by the said decree to amount, after making the deductions re- 
quired by the said statute, to tiie sum of £ at least. 

* Note, — ^Much cautioii will be necessary in this kind of excambion, as 
the Act doesfnot contain the provision of the Bosebery Act, that the acquired 
lands shall not be subject to the debts of the heir in possession between the 
dates of executing the contract and recording it in the Register of Tailzies* 



216 PETITIONS. 

That bj the Act of the 11th and 12th of Victoria, cap. 36, 
intituled, {state title of Act\ § 13, it is enacted, '^ that where an 
heir of entail" (here quote the section). 

That F. G., H. I., and K. L. {stcUe desiffnatiom and places of 
abode) are the three nearest heirs now entitled to succeed to the 
said estate, in their order successiyelj after the petitioner, un- 
der the said destination, and with whose consents the petitioner 
might competently disentail the said estate. The said F. G. is 
twenty-six years of age, and the said H. L and K. L. are in pu- 
pillarity, and have no guardians other than the petitioner, their 
administrator-in-law. 

That the petitioner is desirous to avail himself of the provi- 
sions of the said last recited Act, by executing a bond of annual- 
rent over the said estate, and binding himself for the legal interest 
of the said sum of £ , payable during the petitioner's life- 

time, and himself, and his heirs under the said entail for twenty- 
five years after his death, for an annual rent not exceeding 
£7, 2s. per cent, of the said sum of £ , and that in &vour 

of any party willing to transact with the petitioner in the pre- 
mises, payable the said interest or annual payment half-yearly 
at the terms of Whitsunday and Martinmas, beginning the first 
term's payment of the said interest at the first term of Whitsun- 
day or Martinmas after the date of the bond to be granted by 
the petitioner, and the first term's payment of the said annual 
rent of £7, 2s. per centum^ at the first term of Martinmas or 
Whitsunday next after the death of the petitioner ; and he makes 
the present application under sect. 33, 34, 35 and 36 of the Act, 
for die authority of your Lordships to the said transaction. 

May it therefore please your Lordships to appoint this peti- 
tion to be served on the said F. G., H. L, and K. L., and 
also to be intimated (as on p. 212); and thereafter, on ad- 
vising the same with or without answers, to interpone 
your authority to the proposed transaction, and authorise 
the petitioner to execute in favour of any party willing 
to transact with him, a bond of annual rent for the legal 

. interest of the said sum of £ during the peti- 

tioner's lifetime, and after his death, for £7, 2s |>er centum 
on that sum for a period of twenty-five years, payable half- 
yearly at the terms of Whitsunday and Martinmas, begin- 
ning the first term's payment of the said interest and of 
the said annualrent respectively, as above mentioned, with^ 
legal interest and pensJties, in case of failure ; or to do 
otherwise as to your Lordships shall seem just. 

According to justice, &c. 
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VI. 

Petition for Warrant of Sale^ for payment of Entailer* a Debts. 

Unto the Bight Honourable the Lords of Coancil and Session, 
the petition of A. B. Esquire of C. ; 

» 

Humbly sheweth, 

That the petitioner is heir of entail in possession of the en- 
tailed estate of C. (describe the lands shortly, and state the title 
as exemplified atpp, 211, 212). 

That by the Act of the 11th and 12th Victoria, cap. 36, in- 
tituled (state title of Act), sect. 25, it is enacted, '^ That in all 
cases in which it is made competent, (complete the quotation of 
sect. 25^. 

That the following debts form charges against the fee of the 
said estate, videlicet (state shortly the sums, and how constituted, and 
the names of the creditors)^ as more fully expressed in the Sche- 
dule in the Appendix. 

That the petitioner is desirous of availing himself of the above 
provisions of the statute, and he makes the present application 
to your Lordships, under sect. 33, 34, 35 and 36 of the said 
statute, in order that the true amount of the debts affecting the 
fee of the said estate may be ascertained, and such part of the 
said estate sold by public roup after due advertisement, under 
the authority of your Lordships, as may be selected as most 
suitable and proper, dispositions granted by the petitioner to the 
purchasers, the price applied in extinction of the said debts, and 
the surplus, if amounting to or exceeding £200, reinvested un- 
der the fetters of the said entail, in favour of the petitioner and 
the heirs of tailzie called after him by the said destination, or if 
under the said amount, paid to the petitioner for his own use 
and behoof, all as more fully expressed in the Act. 

That D. E., F. G. and H. L (state names, places of abode, and de- 
signations), are the three next heirs of entail under the said des- 
tination, with whose consents the petitioner might disentail the 
said estate, and the said D. E. is upwards of twenty-five years 
of age, and the said F. G. and H. L are of foil age. 

May it therefore please your Lordships to appoint this peti- 
tion to be served on the said D. E., F. G. and H. I., and on 
the said creditors (names of creditors), and them to lodge 
answers thereto within a certain short space, and also to 
appoint the same to be intimated (as on p, 212) \ and there- 
after, on advising this petition with or without answers, to 
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take cognition of the foots above set forth, and the amount 
of the debts charged against the fee of the said entailed 
estate as aforesaid, to select such parts of the same other 
than the mansion-house, offices and policies thereof as shall 
seem most suitable and proper to be sold and disposed of 
for the purpose of pajdng off the said debts, and to authorise 
the same to be advertised and sold bj public roup, in the 
manner, in the lots and at the upset price or prices to be 
approved of by your Lordships; to authorise the petitioner 
to grant dispositions in fee-simple to the purchasers thereof 
and to discharge them of the price on consigning the same 
under the order^ of the Court ; to authorise and direct such 
price or prices to be allocated and paid to the creditors in the 
said debts, on executing and delivering valid and sufficient 
discharges for the same ; to authorise and direct the reinvest- 
ment of any balance of the said price amounting to or ex- 
ceeding £200, in other lands and heritages under the fet- 
ters of the said entail, and in &vour of tibe petitioner and 
the heirs following him in the said destination, or if under 
£200, to grant warrant for payment of such surplus to the 
petitioner ; or otherwise to do in the premises as to your 
Lordships shall seem just—According to justice, &c 



vn. 

Petition for Excambion under the Bosebery and Rfdherfurd Acta. 

Unto the Bight Honourable the Lords of Council and Ses- 
sion, the petition of A. B. Esquire of C. ; 

Humbly sheweth, 

That the petitioner is heir of entail in possession and infeft in 
the lands and estate of C. (describe the lands shortly), under the 
following tides, videlicet, (recite the deed of entail and desOnationf 
and the titles of the existing investiture as exemplified onp, 211). 

That by § 3 of an Act of the 6th and 7th of William IV. 
cap. 42, intituled, ^' An Act to grant certain powers to heirs of 
entail in Scotland, and to authorise the sale of entailed estates 
for the payment of certain debts affecting the same," it is 
enacted, ''that notwithstanding any prohibitory, irritant and 
resolutive clauses," (complete the quotation of the section). By § 5 
it is further enacted, '' that all contracts of excambioUi" (com" 
plete the quotation of the section)* 
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That by an Act of the 4th and 5th of her Mi^esty, cap. 42, 
being an Act to amend the foresaid Act, § 1, it is enacted, 
*^ that it shall not be necessary to insert in any contract of ex- 
cambion, {complete the quotation of the section). 

That by an Act of the 11th and 12th of her Majesty, cap. 36, 
intituled, '^ An Act for the amendment of the law of entail in 
Scotland," § 37, it is enacted, that '^ whereas by the said re- 
cited Act," {complete the quotation of the section). 

That the petitioner is desirous to avail himself of the above 
provisions of the said several Acts, for the purpose of effecting 
an excambion of that part of the said entailed estate known by 
the name of D., lying bounded and described as follows, {insert 
description of the lands proposed to be given from the estate)^ with 
the lands of E., {insert descripUon of^ lands proposed to he ac- 
quxred). The said lands of E. belong in property to F. G. 
Esquire of H., and are more suitable to be held as part of the 
said entailed estate than the lands of D., as being nearer the 
mansion-house and centre of the estate, {here state the circum- 
stances which prove the eapedienci^ of the exchange, and whether there is 
any and whcU excess in vcUue in the one case or the others not exceed- 
vug £200.) 

That L E., L. M. and N. O. {state designations and places of 
ahode)y are the three heirs of entail under the said destination, 
next after the petitioner, and with whose consents he might com- 
petently disentail the said estate. The said L K. is twenty-five 
years of age, and the said L. M. and N. O. are in minority, and 
J?. Q., and B. S., {state designations and places ofabode)^ are cura* 
tors of the said L. M., and T. U., and Y. W., {state designations 
and places ofahode), curators of llie said N. O. 

The petitioner therefore makes the present application under 
sect. 33, 34, 35 and 36 of the last recited Act, in order that 
your Lordships may be pleased to remit to persons of skill to in- 
spect and at^ust the value, and settle the marches of the lands and 
others proposed to be excambed, and thereafter, on receiving their 
report on oath, to authorise the preparation, execution and re- 
cording of a contract of excambion in terms of the said statutes. * 

May it therefore please your Lordships to appoint this peti- 
tion to be served on the said L K., L. M., and N. O., and 
the curators foresaid of the said L. M. and N. O., and them 
to answer the same within a certain short space, and also 
to appoint the same to be intimated {as on p. 212) ; and 
theresdler, on advising the same with or without answers, 
to remit to two or more skilful persons to inspect and adjust 
the value, and settle the marches of the limds and others 
proposed to be excambed, and upon receiving the report 

* See note p. 215. 
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on oath of such persons, and being satisfied of the expedi- 
ency of the proposed excambion, to pronounce judgment 
authorising the same ; and thereupon to authorise a con- 
tract of excambion to be prepared and executed, and on 
the same being lodged in process, duly executed, to ap- 
point the same to be recorded, within three months of its 
date, in the Register of Tailzies, all in terms of the said 
statutes ; or to do farther, or otherwise, as to your Lord- 
ships shall seem proper. — ^According to justice, &c. 



vin. 

Bond ofAnnualrenL 



I, A. B., esquire of C, heritable proprietor of the lands and 
others herein-after described, considering that upon the 
day of 1848, I obtained decree of declarator at 

my instance before the Lords of Council and Session, against 
C. D., the heir of entail in the said lands and estate entitled to 
succeed to me therein next after the heirs of my own body, un- 
der a disposition and deed of entail dated the day of 

1780, recorded in the Register of Tailzies, the 
day of 1790, and in the books of Council and 

Session, the day of 1791, by which decree it 

was found and declared that in terms of the Act of the 10th 
George lH. cap. 61, intituled, " An Act to encourage the im- 
provement of lands, tenements and hereditaments, in that part 
of Great Britain called Scotland, held under settlements of strict 
entail, I had laid out in enclosing, planting and erecting farm- 
houses and offices on the said estate, (of which the yearly rent 
or produce after making the statutory deductions therefrom, 
amounted to the sum of £500 sterling at the least), the sum of 
£1200 sterling, and having duly complied with the forms pre- 
scribed by the statute, I was by the said decree constituted a 
creditor against the succeeding heirs of entail, for the sum of 
£900 sterling, being three-fourth parts of the said amount of 
expenditure ; that farther, in terms of an Act of the 11th and 
12th of Victoria, cap. 36, § 13, intituled {state tide ofAci)^ I pre- 
sented a petition to the said Lords, setting forth the terms of the 
said decree, and that I was desirous to avail myself of the pro- 
visions of iJie last mentioned Act by granting bond of annual- 
rent in manner aftermentioned to any person willing to ^transact 
with me in the premises under the statute, and praying the said 
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'Court to interpohe their authority to the proposed transaction ; 
in which application the said Court, on the day of 

184 , pronounced decree in terms of the prayer of the 
petition : And now SEiaNG that E. F. has instantly made pay- 
ment to. me of the foresaid sum of £900, whereof I acknowledge 
the receipt : Therefore, in consideration of the said payment, 
I bind and oblige myself and my heirs of entail in the lands and 
others herein-after described as follows; videlicet^ I bind and oblige 
myself and my heirs, executors and successors whomsoever, to 
make payment to the said E. F. and his heirs and assignees, of 
an annualrent of £45 sterling, or such other annualrent or in- 
terest during my life as shall by law for the time correspond to 
the said sum of £900, payable at the terms of Whitsunday hud 
Martinmas, by equal portions, beginning the first term's payment 
at the term of next, for the period between the date 

hereof and the said first term of payment, and the next term's pay- 
ment at thereafter, and so forth, at the said two 
terms during the whole period of my life, and paying the pro- 
portion of the said annualrent which shall fall due between the 
term of Whitsunday or Martinmas immediately preceding my 
death and the day of my death inclusive, on the day of my death, 
with a fifth part more of each termly or proportional payment, of 
liquidate penalty, in case of &ilure in punctual payment thereof, 
and the legal interest of each termly or proportional payment of 
the said annualrent, from the date on which the same becomes due 
during the not payment thereof; And for farther security to the 
said E. F. and his foresaids, I bind and oblige myself to infeft 
and seize the said E. F. and his heirs and assignees heritably, 
in an annualrent of £45 sterling, or such other annualrent or 
annual-interest during my life, as shall by law correspond to 
the foresaid sum of £900, to be uplifted and taken yearly by 
equal portions, at the terms of Whitsunday and Martinmas, be- 
ginning the first term's levying thereof at the term of 
next, for the period between the date of these presents and the 
said first term of payment, and the next term's levying thereof 
at thereafter, and so forth at the said two terms 
during the whole period of my life, and levying the proportion 
of the said annualrent which shall fall due between the term of 
Whitsunday or Martinmas immediately preceding my death, and 
the day of my death inclusive, on the day of my death, with 
liquidate penalties and interest as before specified, furth of All 
and whole the following lands and others, videlicet^ (here msert the 
desciiptUm of the lands), or furth of any part or portion of the 
said lands and others, readiest rents, profits and duties of the 
same ; and also in all and whole the said lands and others 
themselves ; and that in real security and for more sure payment 



SSS Boim OF umvAusaar, 

to the said E« F. and hia foresaids of the said anntialreiit or 
animal interest, liquidate penalties and interest above spedfled, 
tf incurred : Amd fasihxb, I bdtd and OBues myself wd the 
hmrs of entail sooceeding to me in the foresaid lands and others 
Under the said deed of entail to make payment to the said £. F« 
and bis foresaids, of an annnalrent of 1*7, 2s« sterling for erery 
L.100 of the said smn of L.900y for each and every year of the foil 
period of twenty-five years after the day of my death and no 
longer, payable yeaily dnring the said period by equal portions, 
at &e foresaid terais of Whitsonday and Martinmas, b^^inmng 
the first term's payment thereof at the term of Whitsunday or 
Martinmas which shall happen first after my death, for the 
period between the day of my death and such term, and the next 
term's payment at the following term of Martinmas or Whit- 
sunday, and so forth at the said two terms during the said 
period of twenty-five years and no longer, and paying the pro- 
portion of the said annnalrent for the period between the last 
termly payment thereof and the day being the last day of the 
twenty-five years, corresponding to the day of* my deadi, upon 
such day, with liquidate penalties and interest as before 
specified: And for their forther security and more sure 
payment, I vnw and oblige myself and my said heirs of 
entail to infeft and seize the said E. F. and his foresaids 
heritably, in an annualrent of L.7, 28. sterling for every L.10O 
of the said sum of L.900, for every year of the foil period of 
twenty-five years after the day of my death, and no longer, to 
be uplifted and taken yearly during the said period by equal 
portions, at the foresaid tenns of Whitsunday and Martinmas, 
beginning the first term's uplifting thereof at the term of Whit* 
Sunday or Martinmas whidi shall first happen after my death; 
for the period between the day of my death and such term, and 
the next term's uplifting thereof at the following term of Mar- 
tinmas or Whitsunday, and so forth at the said two terms during 
the said period of twenty-five years and no longer, and levying 
the proportion of the said annualrent for the period between 
the last termly payment thereof and the day corresponding to the 
day of my death, being the last day of the said twen^-five years, 
upon sudi day, with liquidate penalties as above speofied; 
FUBTH of ALL and WHOLE the lands and others above described, 
and here held as repeated hrmtatia caum^ or forth of any part or 
portion thereof and readiest rents, profits and dnties of the 
same; and also in all and whole the said lands and others 
themselves ; and that in real security and more sure payment to 
the said E. F. of the said annualrent, liquidate penalties and in« 
terest if incurred; such reiq)ective infeftmentB to be by two 
several infeftments and manuers of holding, namely, the said re- 
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spective annnalrents and lands, to be holden either of me and mj 
foresaids, both in free blench for payment of a penny Scots on 
the ground of the said lands at Whitsunday yearly in name of 
blench &rm if asked only, or from us and our immediate lawful 
superiors of the said lands, in the same manner and as freely in 
all respects as we hold or might have holden the same ourselves, 
and that either by resignation or confirmation or both, the one 
without prejudice of the other : And I oblige m3rself and my said 
heirs of entail to grant all necessary deeds for accomplishing the 
said infefrment by resignation: And I oblige myself and my re» 
spective foresaids to warrant these presents, and the infefrment to 
follow hereon at all hands, and also to receive the said E. F. and 
his foresaids as vassals to us in the said annualrent or lands, 
without any composition: And I assign to the said E. F. and his 
foresaids, die rents, maills and duties of the said lands and others^ 
from and afrer the date hereof, and also the writs and title* 
deeds thereof, but to the effect of supporting their title to the 
same only ; and I oblige myself and the said heirs of tailzie 
for the expenses of assigning and discharging this security: 
And it is hereby declared that in case the said E. F. or his fore- 
saids, shall think til to enter into possession of the said lands and 
others, or to levy the rents, maills and duties of the same or any 
part thereof either by virtue of the real security to be comple- 
ted hereon, or the above assignation to the same, they shall be 
liable to account only for their actual intromissions according as 
the same shall be instructed by their writ or oath, and not for 
omissions or neglect of diligence or for the insolvency of tenants^ 
and that they may cease from and again resume the possession 
of the said lands and others from time to time as they shall find 
convenient, and they shall, during their possesion, have allow- 
ance for all public, parochial and local burdens affecting the said 
lands and others or the rents of the same, or any part thereof: 
And I consent to the registration hereof in the books of Council 
and Session or others competent, for preservation, and that let- 
ters of homing and all lawfrd execution on six days may pass 
upon a decree to be interponed hereto, and for that purpose con- 
stitute my pro- 
curators : MoKEOVBB, I desire any notary public to whom these 
presents may be presented, to give to ^e said E. F. and his 
foresaids, sasine of the said respective annualrents and of the 
lands and others above described in security thereof, under the 
limitations foresaid. In witness whereof, &c« 
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IX. 

Bond and Disposition in Security, 

If A. B., Esquire of C, heritable proprietor of the lands and 
others herein-after described ; considering, (state the terms of 
the decree of declarator as exemplified on p. 220), that farther, in 
terms of. an Act of the 11th and 12th of Victoria, cap. 86, § 18, 
I presented a petition to the said Lords, setting forth the terms 
of the said decree, and that I was desirous to avail myself of 
the provisions of the last mentioned Act, by granting bond and 
disposition in security, in manner after-mentioned, to any per- 
son willing to transact with me in the premises, and praying the 
said Court to interpone their authority to the proposed transac- 
tion, in which application the said Court on the day of 

pronounced decree in terms of the prayer of 
the petition : And now seeing that E. F. has instantly made 
payment to me of the sum of £600 sterling, being two-third 
parts of the said sum of £900, of which sum of £600, I hereby 
acknowledge the receipt : Thekefobe I bind and oblige myself 
and the heirs of entail succeeding to me in the lands and estate 
herein-after disponed under the S)res^d tailzie, to repay to the 
said E. F. and his heirs and assignees whomsoever, the said 
principal sum of £600, at the term of next, with 

the sum of £120 sterling of liquidate penalty in case of failure 
in payment, and the legal interest of the said principal sum from 
the date hereof to the foresaid term of payment, and half-yearly, 
termly and proportionally thereafter, during the not-payment, 
at two terms in the year, Whitsunday and Martinmas, by equal 
portions, beginning the first term's payment of the said interest 
at the term of next to come, for the interest 

due preceding that date, and the next term's payment thereof at 

following, and so forth half-yearly, termly 
and proportionally thereafter, during the not payment of the said 
principal sum, with a fifth part more of the interest due at each 
term, of liquidate penalty in case of failure in punctual payment 
thereof: And in security of the personal obligation before 
written, I dispone to and in favour of the said E. F. and his 
foresaids, heritably but redeemably as after mentioned, yet ir- 
redeemably in the event of a sale by virtue hereof, all and 
WHOLE (here describe the lands, ^c. and exc^t the mansion-house^ 
offices and policies), and that in real security to the said E. F. and 
his foresaids of ihe whole sums of money above written, prin- 
cipal, interest and penalties ; and I assign the rents ; and I 
ASSIGN the writs ; and I grant warrandice ; and I reserve power 
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of redemption; and I oblige myself and my heirs of entail in 
the said estate for the expenses of assigning and discharging this 
security; and on default in payment I grant power of sale; 
And I consent to registration for preservation and execution, 
Und also to registration in the Greneral or Particular Register of 
dasines.— ^In witness whereof &c. 



X. 

Contract ofEoccambion under the Act of 1848. 

It is CONTRACTED and AGREED between the parties following, 
videUceiy A. B., Esquire of C. on the one part, and D. £., Esquire 
of F. on the other part, in manner underwritten ; that is to say, 
the said parties considering that the said A. B. as heir of entail 
in possession and heritable proprietor of the entailed estate of 
C, presented an application to the Lords of Council and Ses- 
sioi) under the Act of the 11th and 12th Victoria, cap. 36, in- 
tituled (state tide of Act) § 4 and 5, with the consents required by 
the statute, for the purpose of obtaining the authority of the Court 
to the excambion and sale hereby made, in which the Lords of 
the Division of the said Court, on the day of 

1848, interponed their authority to the proposed 
excambion, and remitted to G. H. writer to the Signet to 
revise and adjust the contract and to report ; and therea^r, on 
advising a report by the said G. H., the said Lords approved of 
the draft contract, and authorised the same to be engrossed and 
executed : Therefore, the said D. E., heritable proprietor of 
the lands and others first herein described, sells and dispones 
from himself and his heirs and successors, to and in favour of 
the said A. B. and the heirs of entail after mentioned, being the 
heirs substituted to him in the destination contained in a deed 
of entail executed by G. H. Esq. of C, dated the 
day of 17 , and recorded in the Register of Tail- 

lies, the day of 18 , videUcety (insert 

like destmcttion)j All and whole, (here insert ^ description of 
the lands), with all the said D. E.'s right and interest in the said 
lands and others, with entry at the term of ; but 

always with and under the conditions, provisions, reservations 
and clauses prohibitory, irritant and resolutive contained in the 
said deed of entail, which are as follows, videlicet, (here insert the 
coTiditions, 4^, of the original entail) : In consideration whereof, 
and of the sum of £ , agreed to be paid by the said 

I>. E. to the said A. B., as money price equivalent to the excess 

p 
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in value of the lands lind others in the second place hereby dis' 
poned, over the lands and others above disponed, the said A. B. 
aELLS and DISPONES from himself and the heirs of entail substi* 
tuted to him in the deed of entail above mentioned, to and in 
&vour of the said D. E. and his heirs and assignees whomso- 
ever, heritably and irredeem^vbly^ all and whole, {insert the de^ 
scription of the lands given from, the entailed estate)^ with all the 
right and interest of the said A. B. and his heirs of entail fore- 
said in the said lands and others, with entry at the said term 
of * : Providing, that if either of the lands above 

disponed or any part thereof, shall be evicted on account of any 
fact or deed of the disponer or of his predecessors or authors, or 
of a defect in his title, then and in any of these cases, this contract 
and the sasines to follow hereon shall be null and void, and it 
shall be competent for the party from whom the lands shall be 
so evicted, to recover and resume the possession of the lands 
disponed, or the lands disponed and price paid by him, and the 
action for that purpose shall be competent to as well as against 
the singular successors of the parties contracting : And both par- 
ties reciprocally oblige themselves to infeft and seize each other 
and their foresaids, to be holden a se vel de se : And they reci- 
procally resign the said lands and others for new infeftment, but 
always with and under the conditions, provisions, and clauses 
prohibitory, irritant and resolutive before written, as respects 
the lands and others in the first place above disponed : And the 
parties reciprocally assign the writs, and have delivered the 
same according to inventory ; And they reciprocally assign the 
rents : And they reciprocally bind themselves to free and relieve 
one another and their respective foresaids, of all feu-duties, 
casualties, and public burdens: And they reciprocally grant 
warrandice : And they consent to registration hereof for pre- 
servation : MoKSovEH, they reciprocally desire any notary pub- 
lic to whom these presents may be presented, to give to the other 
and his foresaids sasine of the respective lands and others above 
disponed, but always with and under the conditions, provisions, 
and clauses prohibitory, irritant and resolutive before written, 
as respects the lands and others first above disponed. In wit- 
ness WHEBEOF, &C. 



XI, 

Contract ofExcambion under the Rosebery Act, and the Act of 1848, 

It is contracted and agreed between the parties following, 
videlicet^ A. B., Esquire of C., on the one part, and D. E., Esquire 
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of F., on the other part, in manner underwritten, that is to say, 
the said parties considering that the said A. B., heritahle pro- 
prietor in possession of the entailed estate of C, presented an 
application to the Lords of Council and Session, under the Act 
of the 6th and 7th of William the IVth, cap. 42, entitled {state 
title of Act), the Act of the 4th and 5th of Victoria, cap. 24, en- 
titled, (state the title), and the Act of the II th and 12th of Vic- 
toria, cap. 36, entitled (state the title), in which petition, afler in- 
timation had been given and service made on the three next heirs 
of entail in terms of the last mentioned Act, the Lords of tRe 
Division remitted to G. H. and L K., land valuators, to inspect 
and adjust the value and settle the marches of the lands and 
othei"s proposed to be excambed, and thereafter, on advising the 
report upon oath of the said valuators and being satisfied of the 
respective values of the lands as after-mentioned, the said Lords 
on the day of pronounced judgment 

authorising the excambion, and remitted to L. M., writer to the 
Signet to revise and adjust the draft of the contract, and to re- 
port ; and on considering the report of the said L. M., the said 
Lords approved of the draft contract as revised, and appointed 
the same to be engrossed and executed : Thebefore the said 
D. E. SELLS and dispones from himself and his heirs and suc- 
cessors, to and in favour of the said A. B. and the heirs of en- 
tail substituted to him according to the destination contained in 
a deed of entail of the said lands of C. executed by the now de- 
ceased N. O. Esquire, dated the day of 
and recorded in the Register of Tailzies the day of 

, All and Whole (insert the description of the 
lands), with all the said D. E.'s right and interest in the said 
lands and others, with entry at the term of next ; 

but always with and under the conditions, provisions, reserva- 
tions and clauses prohibitory', irritant and resolutive contained 
in the said original deed of entail : In consideration whereof, 
and of the sum of £50 sterling, being the excess of value of the 
lands and others herein-aft;er disponed over the lands and others 
above disponed as reported by the said valuators, the said A. B. 
SELLS and dispones ftom himself and the heirs of entail substi- 
tuted to him in manner foresaid, to and in favour of the said 
D. E. and his heirs and assignees whomsoever, all and whole 
(insert the description of the lands), with all the right and interest 
of the said A. B. and his foresaids in the said lands and others, 
with entry at the said term of : Providing that if 

either of the lands (complete the deed according to the form on p. 
226, but with mention of the conditions, ^c, of the entail as " ^e- 
fore referred to,** in place of " before written,**) 
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. 20. Substitutes, ib. Examples, 
19, 20. Substitution by separate 
writing, 21. Heirs nomtnaiult and 
nasciturif ib. Terms *' whom 
failing," ib. Construction of des- 
tinations, 22. General rule to 
take technical meaning, ib. Ex- 
amples, ib., 23. Exceptions, 23. 
Express Declaration or necessary 
implication, ib. Examples, ib. 
24. Practical Rules, 24, 25. 

- Destinations, simple or with pro- 
hibitions, 26, 27. Simple desti- 
nation defeasible, 26. Clause of 



redemption, ib. Of return, ib. 
Effect of prohibitory clause, 27, 
Does not bar onerous deeds, ib. 

DISPOSITIVE CLAUSE, 14. 
Is ruling clause, ib. Subjects of 
entail, ib. 

DEVOLUTION, condition of, 33. 
Examples, 34, 85. 

DISENTAIL. INSTRUMENT 
OF, 96, 204. See Disentail. 

DISENTAIL, 91. Without con- 
sents, ib. Powers of heirs under 
future entail, ib. Under existing 
entail, ib. Terms ''only heir in ex- 

' istence,"ib. Terms "fee-simple,** 
ib. 92. With consents, 92. 
Powers of heirs under existing en- 
tail, ib. Under future entail, ib. 
Terms " heir-apparent," 93. 
" Heir-apparent under the entail,'* 
ib. Guardians may consent for 
certain heirs, ib. In excambions 
in all cases, ib. 77. Form of con- 
sents to be fixed by A. S., 93. Ef- 
fect of consents, ib. Creditors 
protected, ib. 94. Disclosure of 
debts on affidavit, ib. Creditor 
may use inhibition, if debt affects 
the fee, within a year after instru- 
ment recorded, 94, 137. Right 
of heir in existing entail under 
marriage-contract protected, 94. 
Consent by heir when excluded, ib. 
95. Title of heir, 95. May be 
personal, ib. If entail feudalized 
heir must be infeft, ib. Instru- 
ment of disentail, 96, 204. Must 
be recorded under warrant of 
Court, 96. Instrument and de- 
cree may be recorded in Register 
of Sasines, ib. Effect of instru- 
ment, ib. Relieves the heirs of 
the conditions, &c., of the tailzie, 
ib., 97. Rights and interests of 
third parties saved, 97. And of 
heirs of entail, except under tail- 
zie, ib. Limitation of challenge 
on grounds of form, ib. 

E. 
ENTAILER, 35. An unlimited 

iiar, ib. 
ENTAILS, FUTURE, 133. See 

Future Entails, 
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ENTAILS, INDIRECT, excluded, 
100. 

ENTAILS before the Act of 1685, 
1. Restraint by inhibition and 
interdiction ineffectual, ib. Form 
of entail by Sir T. Hope, 2. 
Stotute of 1686, ib. 5. 

ENTAIL, DEED OP, 6, 205. 
General structure, 6. Rests up- 
on statute, ib. 7. Are any tech- 
nical terms essential ? ib. Irri- 
tant and resolutive clauses dis- 
pensed with, ib. 8. Restraining 
clauses how designated, 8. Rules 
of construction, ib. 9. Principle 
of interpretation, 9. Form of the 
deed, 10. Entail by reference in- 
effectual, 1 1. Position of clauses, 
ib. Glauses, 12. Narrative, ib. 
Granter's title, ib. Settlement 
must be special, ib. Dispoeitive 
• clause, 14. The ruling clause, ib. 
** Lands and estates," what ? ib. 
Burgage subjects may be entailed, 
ib. Heirs, terms descriptive of, 
15. See Jleire, Destination, 18. 
See Deetinations, Conditions of 
the tailzie, 28. See Conditions, 
Against whom are the condi- 
tions, &c., effectual, 35. See Per- 
sons restrained. Prohibitions^ 44. 
Called limitations or restrictions, 
ib. Specially applied to gratui- 
tous conveyance, alienation and 
contraction of debt, ib. 45. Must 
be expressed, 45. Examples, ib. 
46, 47. Entails defective in any 
prohibition invalid, 47. Prohihi' 
Hon to alter, ib. Must be clearly 
expressed, ib. Examples, ib. 48. 
Absence of, warrants new destina- 
tion, 48. Prohibition to alienate, 
49. Must be express, ib. Ex- 
amples, ib. 50. Teinds may be 
sold by statute, 50. Feu-rights 
are alienations, ib. And provi- 
sions to widows, &o., ib. And 
leases of unusual endurance, ib. 
Endurance of leases, 51. Leases 
for twenty- one years sustained, ib. 
See Statutory Relaxations* Gras- 
sum excluded, ib. 52. Absence of 
prohibition sanctions long leases, 
52. Unless a special prohibition 



of leases, ib. Leases of coal, 
mansion-house, &c., ib. Cutting 
of wood not barred, ib. Thirlage 
barred, 53. Propelling^ succession 
not barred, ib. Prohibition to con- 
tract debt, 54. Must be express, 
55. Examples, ib. 56. Securi- 
ties during heir's life not barred, 

. 56. Provisions to children barred, 
ib. And meliorations to tenants, 
ib. Absence of provision subjects 
heir in. debts of predecessors, ib. 
Prohibition against adjudications, 
ib. Adjudication of life interest 
not barred, ib. Ought to be 
against the lands, with limitation 

. to lifetime of heir, 57. Liferent 
securities, &c., unaffected by 
acts of contravention, ib. En- 
tail defective in leading pro- 
hibitions invalid, 99. Irritant 
and resolutive clauses dispensed 
with, ib. See Irritant and Reso- 
lutive Clauses, Family provi- 

. sions, 78, 102. See Statutory 
Powers f Provisions. Effects of 
contravention, see Contravention, 
Provisions, 119. Provision as 
to succession on contravention, 
120. Contravener forfeits for 
himself only, unless otherwise 
expressed, ib. As to debts and 
adjudications, ib. Sale for en- 
tailer's debts, ib. Heir not 
bound to pay out of his own 
funds, 121. Debts incurred under 
power in entail equivalent to en- 
tailer's debts, ib. Trust for pay- 
ment recommended, ib. Provi- 
sion for exclusion of a contra- 
vener from management of estate, 
122. Provision for completing 
titles, ib. Clauses to be inserted 
by an heir, 123. And in what 
titles, &e., ib. Form of title 
makes no difference, ib. Actual 
insertion dispensed with, ib. 124. 
Reference how made, 124. And 
effect of, ib. How far destina- 
tion must be actually inserted, 
ib. 125. In questions with vas- 
sals, sufficient that title feudally 
valid, 125. Obligation to infeft, 
126. Procurator^ of resignation. 
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ib. Doe* not now cooUin the 
destination, &e., ib. Aatigmatiom 
to Hile-deeA amd temJM^ 127. Ob- 
Ugatitm to rdUve of debU^ ib. 

CtOMMtM €j ft OO C lUtOM OMa mUpCMf 

' Boiiom, ib. Bow maker mmj re- 
voke wlien entail not feudalised, 
ib. When feadalised, ib. Effect 
of omitting power to roToke, 1 28. 
Registration unimportant, ib. 
Effect of obligation not to re- 
voke, ib. Proeuratary Jar re- 
eordmg, ib. Mode of registra- 
tion, ib. , 1 29. Effect of claose in 
fatore entails, 129. Supersedes 
irritant and resolutiTC clauses, ib. 
Who may apply for registration, 
130. Preeqirto/§aMme,lSU /»- 
fefiment, ib. What clauses es- 
sential to be inserted before and 
after registration, ib. Effect of 
omission of destination, or part, 
ib. Entry with superior, 182. 
See Entry. 
ENTAILER'S DEBTS, 85, et teq. 

See Statutory Pou>er», 
ENTRY WITH SUPERIOR, 132. 
Charter must contain or refer to 
the olauses, ib. 133. 
EXCAMBION, 73, 133. See 

Statutory Powers, Future Entail. 
EXCAMBION, CONTRACT 
OF, 225. Under Rosebery Act, 
may refer to the conditions, 
&c., 78. Their insertion not 
dispensed with by Montgomery 
Act, 74. Or by Rutherfard Act, 
77. Registration under Montgo- 
mery Act in Sheriff Court books 
only, 74. Under Rosebery Acts 
in Register of Tailzies only, 75. 
Under Rutherfurd Act not ex- 
pressly regulated, 77. Contract 
will, as an entail, be directed to 
be recorded in Register of Tail- 
zies, ib. 
EXECUTOR, claim of, for improve- 
ment debt, 71, 72. See Statutory 
Powers. Deductions, 136. 

F. 
FEUING, 88. See Statutory 
Powers; Future Entail, Con- 
ventional powers of, 109. 



FUTURE ENTAILS, 133. SU- 
totory powers, ib. Power of 
disentail, ib. Ezeambion, ib. 
Feuing, ibb Leasing, ib. Im- 
provements and fimiily provi- 
sions, 134. Irritant and reso- 
lutive clauses unneoeasary, ib. 
Trust funds and lands, ib. Con- 
ventional powers recommended, 
ib., 135. Form of deed, 205. 

FORM OF THE ENTAIL, 10, 
11,205. 

FORMS, 205. Of entail, 205. Of 
petitions, 211. Of bonds, 220. 
Of excambions, 225. 



G. 



In 



GRA8SUM in leases, 51, 59. 

feus, 89. 
GUARDIANS to give consents, 

must be appointed by the Court, 



93. 



H. 



HEIR- APPARENT. 17, 93. 

HEIR IN POSSESSION, title of. 
See lUle. 

HEIR OF A MARRIAGE, rights 
of, under contract, 94. 

HEIRS, terms descriptive of, 15. 
Heir of line, ib. Of conquest, 
ib. Heirs-portioners, ib. Heir- 
male, ib. Ofthebody, 16. Heir- 
female, ib. Daughter or heir- 
female, ib., 17. Heir- apparent 
of entail, 17, 93. Heirs whomso- 
ever, 17, 38. Eldest daughter 
or eldest son, 18. Heirs nomi- 
nandi, 21. Nascituri, ib. 

HEIRS OF ENTAIL include Uie 
institute, in the Montgomery Act, 
58. In the Rosebery Act, 60, 
86. In the Rutherfurd Act, 5. 
Parties to be called in petitions 
under the Rutherfurd Act, 101, 
137. Consents by heirs, 91, et 
seq. In excambions, 77. 

HEIRS OR SUBSTITUTES, 37. 
See Persons restrained. 

HEIRS-PORTIONERS, 16, 37. 

HUSBANDS, provisions to. See 
Provisions, 
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r. 

IMPROVEMENTS* 62. Bee Sta- 

tutory Powers ; Future Entail* 
IMPROVINQ LEASES, 68. 
INHIBITION, what creditors may 
use under Act of 1848, 94, 137. 
INSTITUTE, 18. Terms de- 
scriptive of, 40. See Persons 
restrained; Heirs of Entail, 
INSTITUTION, CONDITION- 
AL, 19, 86. 
INSTRUMENT OP DISEN- 

TAIL. ' See Disentail. 
INTERPRETATION, rules of, 8, 

9. 
INTRODUCTORY REMARK!S, 
I. Entails prior to statute of 
1685, lb. The statute, 2, 6. Re- 
laxations, 8. Recent change in 
law of entail, 4. Distinctions 
between existing and future en- 
tails, 4, 6. 
IRRITANCY, secoriaes saved 

Arom, 99. 
IRRITANT AND RESOLUTIVE 
CLAUSES, 110. Import and 
' effect, ib. Dispensed with in fu- 
ture entails, ib. ; and implied in 
clause of registration in Register 
of Tailzies, ib. Both irritant and 
resolutive declarations essential, 
111, 112. Consequences of de- 
' fects, ib. Structure of the clauses, 
ib. 118. Terms, 113. May be 
general er special, or both, ib. 
Examples of incorrect structure, 
ib. 114. Omissions or defects in 
reference, 114. Cases, ib. 115, 
116. 

L. 

LANDS AND ESTATES, as sub- 
jects of entail, 14. Burgage sub- 
jects may be entailed, ib. Not 
heritable debts, ib. 

LAND TAX, redemption of; 85. 

LEASES. See Entail; Statutory 
Powers; F\iture Entail, 

LEASES, improving, 58. Building, 
ib. Of Mines and Minerals, 60. 
Itong leases or alienations, 62, 89. 

LEASING. For Sites of Churches 
and Schools, &c., 61. Conven- 
tional powers of, 109. 



LIFERENT-RIOHT, indirect en- 
tails by, excluded, 100. 

M. 
MANSION-HOUSE, improvemenU 

on, 65, 68. See Statutory Powers, 
MARRIAGE CONTRACT, righU 

of heir under, 94. 
MELIORATIONS to tenants, 56. 

Barred by prohibition to contract 

debt, ib. 
MINES AND MINERALS, leases 

of, 60. 
MONTGOMERY ACT, 139. See 

Statutory Powers. 

N. 
NAME AND ARMS, condition to 

bear, 28. 
NARRATIVE CLAUSE, 12, 13. 

Title of maker, ib. 

P. 

PARTIES in applications to Court. 
See Petition, 

PERSONS RESTRAINED, 85. 
Heirs and substitutes how inter- 
preted, ib. The entailer an unli- 
mited fiar, ib. Unless tailzie mu- 
tual or onerous, ib. The institute, 
ib. Erasure in name fatal, 86. 
Effect of liferent, ib. Fiduciary 
fee, ib. Conditional institution, 
ib. Heirs or substitutes, 37. 
Heirs«portioners, ib. Succession 
of, evacuates tailzie, ib. Are in 
position of last substitute, ib. 88. 
Do not represent a prior heir, ib. 
Heirs whomsoever, ib. Do not 
continue the destination, ib. Ex- 
cept in case of intermediate 
branches, 39. Last substitute, ib. 
If free from the fetters, ib. May 
disentail, ib. Terms descriptive 
of institute, 40. Interpretation 
strict, 41. Not within the terms 
heirs of tailzie, ib. Examples, 42. 
Terms descriptive of the substi- 
tutes, ib. 43. Mode of completing 
title does not affect status, 43. 
Practical rules and examples, ib. 
44. 

PETITION for authority to dis- 
entail, 211, 212. 
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Sotherfurd Aet, 90. Same consenti SUBSTITUTE , LAST, afec simple 
M lor diientail. (See Duaitat/.) proprietor, 39. 
AppHes to all entaila, ib. Rights SUBSTITj[JTES» 20, 87. See 
of creditors of an heir entitled Deatmaiums, Peraont re&trained, 
to disentail withoat consent, ib. Terms descriptive of, 42, 43. 
Title of the heir, ib. Muife'beinfeft, SUCCESSION, propelling of, 63. 
or three years in possession, ib. Not an alienation, ib. 
DueiUaaing, 91. (See DiientaU.) SUPERIOR, Entry with, 132. 
Misoellaneons provisions of Act of SURPLUS MONET, how applied. 
1848, 97. Snrplos of parehase See Staiuiarj Powera, 
money how applied, ib. 08. Trost 
money, 98. Money directed to T. 
be entailed, ib. 99. Securities THIRLAGE an alienation, 68. 
protected against irritancies, ib. TITLE of maker of an entail, 12, 
Irritant and resolutive clauses im- 13. Of the heir in possession un- 
plied in future entails, ib. Entails der Montgomery Act, 68 ; under 
defective in any leading prohibit Rosebery Act, 61, 75; under 
tion, invalid in whole, ib. 100. Rutherfurd Act as to improve - 
Irritancy excluded as respects acts ments, 73 ; as to disentail, &c., 95 ; 
done under the statute, ib. Act of under Aberdeen Act, 81. 
1685 repealed, in as far only as to TRUSTS, excluded as an indirect 
make statute operative, ib In- means of entailing lands, 100. 
directentailsexduded, ib.; whether TRUST MONET, how to be dealt 
by trust, ib. ; life-rent rights, ib. ; with. See StaUUory Pcwert. 
leases, ib. Act against accumula- 
tion of rents, &c. (39 and 40 Geo. W. 
m. c. 98,) made applicable to WIVES, provisions to. See Pro- 
Scotland, 102. viaiona. Statutory Pcwara, 
SUBJECTS of entail, 14. WOOD, cutting of, 62. 
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